DEPARTMENT OF ENERGY AND ENVIRONMENT

NOTICE OF PROPOSED RULEMAKING

Demand Response Generating Sources
The Director of the Department of Energy and Environment (DOEE), pursuant to the authority set forth in Section 107(4) of the District Department of the Environment Establishment Act of 2005, effective February 15, 2006 (D.C. Law 16-51; D.C. Official Code § 8-151.07(4) (2013 Repl. & 2018 Supp.)); Section 6 of the District of Columbia Air Pollution Control Act of 1984, effective March 15, 1985 (D.C. Law 5-165; D.C. Official Code § 8-101.06 (2012 Repl. & 2018 Supp.)); Section 204 of the Air Quality Amendment Act of 2014, effective September 9, 2014 (D.C. Law 20-135; D.C. Official Code § 8-101.14 (2013 Repl. & 2018 Supp.)); Mayor’s Order 2006-61, dated June 14, 2006; and Mayor’s Order 2015-191, dated July 23, 2015; hereby gives notice of the intent to adopt a new Chapter 12 (Demand Response Generating Sources) in Title 20 (Environment) of the District of Columbia Municipal Regulations (DCMR), in not less than thirty (30) days from the date of publication of this notice in the D.C. Register.
This rulemaking establishes requirements for operators of demand response generators that operate in the District of Columbia. The new Chapter 12 establishes rules to implement Title II of the Air Quality Amendment Act of 2014 to allow for limited participation in electric grid demand response programs by stationary generators.
As background, in order to promote electric grid reliability while minimizing the costs of grid maintenance, the regional electric grid operator (PJM) has developed programs to call upon distributed generation sources to supplement the electric grid in times of power shortfalls. One of the ways to do this is to establish programs where people and businesses owning diesel and other fossil fuel-fired generators can use these generators to power their facilities for financial compensation in lieu of drawing power from the electric grid. Often the days when this supplemental power is most needed are also the hottest days of the summer when air conditioning loads are highest. These days frequently coincide with the worst air quality days of the year and are particularly bad days for numerous generators to operate, in particular older generators with higher emission rates.

To address these air quality concerns while still allowing participation in demand response programs, The Air Quality Amendment Act of 2014 incorporated a requirement that the current Best Available Control Technology (BACT) be installed on any generator permitted to participate in these programs. This proposed regulation defines a process to determine BACT for individual generators in the program.  The rule establishes the permitting procedures and application requirements that generators must meet in order to act as demand response generating sources. 

This regulation clarifies the ways that stakeholders can participate in these programs, albeit with stringent emission controls consistent with the enabling legislation. It also provides clarity to generator owners on how to participate. The proposed regulation allows generator participation in these demand response programs in order to assist with providing an additional level of grid reliability. At the same time, the rule minimizes impacts on peak pollution days, thereby protecting air quality and public welfare.  In addition, the Department is proposing to adopt all of the federal standards.
DOEE is taking comments on this proposed rulemaking for a period of thirty (30) days. Directions for submitting comments may be found at the end of this notice.
Title 20 DCMR, ENVIRONMENT, is amended by adding a new Chapter 12, as follows: 
CHAPTER 12 DEMAND RESPONSE gENERATING SOURCES
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DEMAND RESPONSE GENERATING SOURCES 
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1200
DEMAND RESPONSE GENERATING SOURCES
1200.1
An owner or operator of a demand response generating source shall obtain a permit from the Department pursuant to this section and § 200.1 of this title before any person shall cause, suffer, or allow the construction or modification of the demand response generating source.
1200.2
An owner or operator of a demand response generating source shall obtain a permit from the Department pursuant to this section and § 200.2 of this title before any person shall cause, suffer, or allow the operation of the demand response generating source.

1200.3
A demand response generating source shall not be classified or permitted as an emergency generator.

1200.4
Except as specified in § 1200.5 and 1200.6, once a demand response generating source is approved for participation in a demand response program pursuant to this section, the level of emission control of the demand response generating source is not subject to re-evaluation under § 1200.7 through § 1200.9 at the time of permit renewal.

1200.5
A permit application or permit renewal application to construct, modify, or operate a demand response generating source may be denied if the Department determines that such a denial is necessary or appropriate to protect air quality pursuant to a finding that issuance of the permit would not be consistent with the requirements of § 201 of this title.
1200.6
A permit application or permit renewal application to construct, modify, or operate a demand response generating source may be denied if the Department determines that such a denial is necessary or appropriate to encourage energy efficiency or conservation-based demand response in the District.

1200.7
No person shall construct or operate any internal combustion engine as a demand response generating source unless the source implements, at a minimum, a level of emission control determined by the Department to meet the definition of Best Available Control Technology (BACT) in § 199 of this title for a new unit of the proposed type and size at the time of submission of the permit application submitted pursuant to § 1200.1 or § 1200.2, whichever is earlier.
1200.8
At no time shall BACT for a demand response generating sources be determined to be less stringent than the standards specified for non-road engines for 2014 and newer model year engines found in 40 CFR §§ 1039.101, 1039.105, 1039.107, and 1039.115. 
1200.9
In preparing an application for a permit under this section, the applicant shall propose a control system representing BACT based on a case-by-case evaluation of available control technologies, to be documented in the application, performed by completing the following steps:

(a)
Identify and evaluate a list of air pollution technologies and pollution prevention methodologies that may be applied to the source including, but not limited to, technologies and methodologies used for similar sources, innovative control technologies, modification of the process or process equipment, other pollution prevention measures, and combinations of the above measures;

(b)
Arrange the measures on the list in descending order of air pollution control effectiveness; and
(c)
Choose and propose the top-rated measure on the list not eliminated from consideration as a result of one (1) of the following demonstrations:
(1)
Where a demonstration is made that this measure is technically infeasible, based on physical, chemical, or engineering principles, and/or technical difficulties that would prevent the successful application of the measure;
(2)
Where a demonstration is made that this measure has adverse environmental effects (for example, effects on water or land, HAP emissions, or increased environmental hazards) when compared with its air contaminant emission reduction benefits, which would make use of this measure unreasonable;
(3)
Where a demonstration is made that this measure should be eliminated from consideration based on its calculated economic impacts as follows:

(A)
The demonstration shall use the techniques in the latest edition of EPA’s Control Cost Manual, where the total and incremental costs of the top measure are greater than the total and incremental costs of the proposed measure(s) and that the extra costs, when compared with the air contaminant emission reduction benefits resulting from the top measure, would make use of the top measure unreasonable; and

(B)
The costs of the measures evaluated shall be net costs and shall explicitly include in the calculation the economic benefits of operating the generator as a demand response generating source as compared to the alternative operation (or non-operation) that would be proposed if the unit were not granted a permit under this section; or
(4)
Where a demonstration is made that this measure should be eliminated from consideration based on its energy impacts such as establishment that it relies on fuels that are not reliably available; or that the energy consumed by the top measure is greater than that consumed by the proposed measure(s), and that the extra energy used, when compared with the air contaminant emission reduction benefits resulting from the top measure, would make use of that measure unreasonable.
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1299.1
The meanings ascribed to the definitions and abbreviations appearing in §§ 199.1 and 199.2 of this title shall apply to any terms in this chapter not defined below.  However, the following definitions shall apply to the terms as used in this chapter:

Demand response generating source – means a stationary generator subject to an agreement or obligation to provide power in response to power grid needs, economic signals from competitive wholesale electric markets, or special retail rates.  The term “demand response generating source” shall not include a generator that derives its energy from an energy source that qualifies as a tier one renewable source under the Renewable Energy Portfolio Standard Act of 2004, effective April 12, 2005 (D.C. Law 15-340; D.C. Official Code § 34-1431 et seq.).
All persons desiring to comment on the proposed regulations should file comments in writing no later than thirty (30) days after the publication of this notice in the D.C. Register. Comments should identify the commenter and be clearly marked “DOEE Demand Response Generating Sources Comments.” Comments may be (1) mailed or hand-delivered to DOEE, 1200 First Street NE, 5th Floor, Washington, D.C. 20001, Attention: DOEE Demand Response Generating Sources Comments, or (2) sent by e-mail to airqualityregulations@dc.gov, with the subject indicated as “DOEE Demand Response Generating Sources Proposed Rule Comments.”

The proposed rules are available for viewing at: http://doee.dc.gov/service/public-notices-hearings.  Additionally, a copy of these proposed rules will be on available for viewing at the Department of Energy & Environment; 1200 First Street NE – 5th Floor; Washington, D.C. 20002, during normal business hours. A hard copy of the proposed rules can be requested by calling 202-535-2250.
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