DEPARTMENT OF ENERGY AND ENVIRONMENT
NOTICE OF PROPOSED RULEMAKING

Mold Assessment and Remediation Licensure Infractions

The Director of the Department of Energy and Environment (DOEE or Department), pursuant to the authority set forth in the Department of Consumer and Regulatory Affairs Civil Infractions Act of 1985, effective October 5, 1985 (D.C. Law 6-42; D.C. Official Code § 2-1801.04 (2012 Repl.)); the District Department of the Environment Establishment Act of 2005, effective February 15, 2006 (D.C. Law 16-51; D.C. Official Code §§ 8-151.01 et seq. (2013 Repl. & 2015 Supp.)); Title III, Subtitle B of the Air Quality Amendment Act of 2014, effective September 9, 2014 (D.C. Law 20-135; D.C. Official Code §§ 8-241.01 et seq. (2013 Repl. & 2015 Supp.)); and Mayor’s Order 2006-61, dated June 14, 2006, hereby gives notice of the intent to amend Chapter 40 (Department of Environment (DDOE) Infractions) of Title 16 (Consumers, Commercial Practices, and Civil Infractions) of the District of Columbia Municipal Regulations (DCMR).

This proposed rulemaking establishes a schedule of civil infractions for violation of the District’s Mold Assessment and Remediation Licensure Regulations. 
After careful consideration of comments, the proposed rules will be submitted to the Council of the District of Columbia for review and approval, in accordance with D.C. Official Code § 2-1801.04. The rules will become final upon Council approval, or thirty (30) days after submission, if the Council has not earlier disapproved the proposed rules, and following publication of the final rules in the D.C. Register.
Chapter 40, DEPARTMENT OF ENVIRONMENT (DDOE) INFRACTIONS, Title 16 DCMR, CONSUMERS, COMMERCIAL PRACTICES, AND CIVIL INFRACTIONS, is amended as follows:

A new Section 4004, MOLD ASSESSMENT AND REMEDIATION LICENSURE INFRACTIONS, is added to read as follows:
4004
MOLD ASSESSMENT AND REMEDIATION LICENSURE INFRACTIONS

4004.1 
Violation of any of the following provisions shall be a Class 1 infraction:

(a)
20 DCMR § 3204.4(d) (failure to keep confidential personal information (including medical conditions) obtained during the course of a mold-related activity);
(b)
20 DCMR § 3204.4(i) (failure to supervise any person assisting with the licensee’s work or ensure that supervisees are following best practices and applicable laws and regulations);
(c)
20 DCMR § 3204.5(d) (misrepresenting any professional qualifications or credentials);
(d)
20 DCMR § 3204.5(e) (providing any information to the Department or client that is false, deceptive, or misleading);
(e)
20 DCMR § 3204.5(f) (working if impaired as a result of drugs, alcohol, sleep deprivation, or other conditions and allowing supervisees to work if the licensee knows or reasonably should know that the supervisee is impaired);
(f)
20 DCMR § 3204.5(g) (making any false, misleading, or deceptive claims, or claims that are not readily subject to verification, in any advertising, announcement, presentation, or competitive bidding);
(g)
20 DCMR § 3204.5(h) (making a representation that is designed to take advantage of the fears or emotions of the public or a customer);

(h)
20 DCMR § 3204.5(i) (retaliating against any person who reported in good faith to any District of Columbia agency, department, or instrumentality, alleging incompetent, illegal, or unethical conduct);
(i)
20 DCMR § 3205.1(a) (failure to ensure that all individuals who engage in assessment activities and who will be, or anticipated to be, exposed to indoor mold growth are provided with, fit tested for, and trained on the appropriate use and care of the specified personal protective equipment);
(j)
20 DCMR § 3205.1(e) (failure to cover supply and return air vents with plastic, or failure for air pressure within walk-in containment to be lower than the pressure in building areas adjacent to the containment, if walk-in containment is used);
(k)
20 DCMR § 3205.2(b) (failure to provide personal protective equipment, if personal protective equipment is specified in the mold remediation protocol);
(l)
20 DCMR § 3205.2(c) (failure to use containment on a mold remediation project when specified in the mold remediation protocol); and
(m)
20 DCMR § 3205.2(d) (failure to cover supply and return air vents with plastic, or failure for air pressure within walk-in containment to be lower than the pressure in building areas adjacent to the containment, if walk-in containment is used).
4004.2

Violation of any of the following provisions shall be a Class 2 infraction:

(a)
20 DCMR § 3202.1 (engaging in the business of mold assessment or mold remediation without a license);
(b)
20 DCMR § 3204.2 (using a name, title, or term that communicates a level of expertise in mold assessment or remediation, without being licensed);

(c)
20 DCMR § 3204.5(b) (accepting or offering any compensation to any other mold licensee or their company for the referral of any mold-related business);

(d)
20 DCMR § 3204.5(c) (assessing or remediating any property in which the indoor mold assessment professional or indoor mold remediation professional or their company has any financial interest);

(e)
20 DCMR § 3204.5(j) (supervising the work of more than ten (10) individuals at one time);

(f)
20 DCMR § 3205.1(f) (recommending products or brands registered by the District of Columbia and the United Environmental Protection Agency for intended use and uses inconsistent with the manufacturer’s labeling instructions);
(g)
20 DCMR § 3205.1(g) (failure to take into account potential occupant sensitivities and possible adverse reaction to chemicals, when using disinfectants, biocides, or antimicrobial coatings);
(h)
20 DCMR § 3205.2(e) (failure to display signs advising that a mold remediation project is in progress at all accessible entrances to remediation areas);
(i)
20 DCMR § 3205.2(f) (removing or dismantling containment structures or materials from a project site prior to receipt of the specified written notice that the project has been verified as complete);

(j)
20 DCMR § 3205.2(g) (using disinfectants, biocides, and antimicrobial coatings unspecified in a mold remediation protocol, unregistered by the District of Columbia and the United Environmental Protection Agency for the intended uses, and inconsistent with the manufacturer’s labeling instructions);

(k)
20 DCMR § 3207.1 (failure of an indoor mold assessment professional to maintain the specified insurance); and
(l)
20 DCMR § 3207.2 (failure of an indoor mold remediation professional to maintain the specified insurance).
4004.3

Violation of any of the following provisions shall be a Class 3 infraction:

(a)
20 DCMR § 3202.13 (holding oneself out as an indoor mold assessment or remediation professional after a license has expired);
(b)
20 DCMR § 3204.7(b) (failure to inquire of the client or property owner whether any known or suspected hazardous materials are present, and, if present, failure to follow appropriate work practices in accordance with District and federal law); 
(c)
20 DCMR § 3205.1(c)(4) (failure to specify personal protective equipment in a mold remediation protocol);
(d)
20 DCMR § 3205.1(c)(5) (failure to specify containment in each project area); 
(e)
20 DCMR § 3205.1(d) (failure to specify containment in a remediation protocol when a total surface area of ten square feet (10 ft.2) or more of indoor mold growth is in an affected area, unless the indoor mold assessment professional describes in the mold remediation protocol why containment is not necessary); and

(f)
20 DCMR § 3205.1(h)(3) (failure to conduct post-remediation assessment while walk-in containment is in place, if walk-in containment is specified for in the project).
4004.4

Violation of any of the following provisions shall be a Class 4 infraction:

(a)
20 DCMR § 3204.3 (failure to have readily available a licensee’s name and license number);
(b)
20 DCMR § 3204.4(c) (failure to disclose any known or potential conflict of interest to any party affected by such conflict);

(c)
20 DCMR § 3204.4(e) (failure to promptly furnish required documents or information to the Department and failure to promptly respond to requests for information from the Department);

(d)
20 DCMR § 3204.6(a) (failure to provide to the client a mold assessment report following an initial mold assessment);
(e)
20 DCMR § 3204.6(b) (providing a separate mold assessment report when also including the results of the initial assessment in a mold remediation protocol or a mold management plan);
(f)
20 DCMR § 3204.6(c) (failure to provide to the client a mold remediation protocol before a remediation project begins, if indoor mold growth is identified in a mold assessment);
(g)
20 DCMR § 3204.6(d) (failure to provide a verification report or a final status report within ten (10) days after successful completion of remediation activities);
(h)
20 DCMR § 3204.7(a) (failure to provide to a client a mold remediation work plan for the project before the mold remediation preparation work begins);

(i)
20 DCMR § 3204.7(c) (failure to provide to the property owner a complete verification report within ten (10) days after receiving the verification report from the indoor mold assessment professional); 

(j)
20 DCMR § 3205.1(b) (failure to follow specified sampling practices and procedures);

(k)
20 DCMR § 3205.1(c) (failure to prepare a mold remediation protocol, as specified, that is specific to each remediation project and provide the protocol to the client before the remediation begins);

(l)
20 DCMR § 3205.1(h)(1) (failure to specify at least one industry-recognized analytical method for use within each remediated area);

(m)
20 DCMR § 3205.1(h)(2) (failure to specify the criteria to be used for evaluating analytical results to determine whether the mold remediation project is verified as complete);

(n)
20 DCMR § 3205.1(h)(4) (failure to specify procedures to be used in determining whether the underlying causes of the mold identified for the project have been remediated so that it is reasonably certain that the mold will not return from those same causes);

(o)
20 DCMR § 3205.2(a) (failure to provide a mold remediation work plan, as specified, to the client before site preparation work begins);

(p)
20 DCMR § 3205.2(e)(1) or (2) (failure of signs to meet specified standards);
(q)
20 DCMR § 3208.1 (failure to meet specified training requirements);
(r)
20 DCMR § 3209.1 (failure of an indoor mold assessment professional to notify the Department in accordance with the specified requirements);

(s)
20 DCMR § 3209.2 (failure of an indoor mold remediation professional to notify the Department in accordance with the specified requirements); and
(t)
20 DCMR § 3210 (failure of an indoor mold remediation professional to maintain the specified records on-site at a project for its duration).
4004.5
Violation of any provision of Title III, Subtitle B of the Air Quality Amendment Act of 2014, effective September 9, 2014 (D.C. Law 20-135; D.C. Official Code §§ 8-241.01 et seq. (2013 Repl. & 2015 Supp.)) or the implementing rules in 20 DCMR Chapter 32 that is not cited elsewhere in this section, shall be a Class 5 infraction.
Please direct all comments on these proposed rules, in writing, no later than thirty (30) days after the date of publication of this notice in the D.C. Register care of “Mold Licensure Regulations Infractions,” Department of Energy and Environment, 1200 First Street NE, 5th Floor, Washington D.C. 20002, by U.S. mail, or via email at moldlicensure.regs@dc.gov. Copies of the proposed rule may be obtained between the hours of 9:00 a.m. and 5:00 p.m. at the address listed above, for a small fee to cover the cost of reproduction, or on-line at:

http://doee.dc.gov/moldlicensureregs.
2

