
FEDERAL REQUIREMENTS AND CONTRACT PROVISIONS FORWORK UNDER 
 

THE FEDERAL WATER POLLUTION CONTROL ACT, AS AMENDED 
 

US ENVIRONMENTAL PROTECTION AGENCY 
Region III 

 
 
 
 The project or segment thereof to be constructed in accordance with these contract documents is subject to the 
following Federal requirements. In the event of conflict with other requirements of the contract documents, the 
following Federal requirements control unless the Federal requirement is a minimum requirement. Nothing in this 
document shall be construed to prohibit the owner from requiring additional assurances, guarantees, indemnities, or-
other contractual requirements from any other party to this agreement. 
 
 This Federal insert has been provided by the Owner to the Contractor for two reasons. Section I, II, III, IV, V, 
VI.VII, and VIII are required provisions of the construction contract and are hereby incorporated in that contract. The 
remaining sections are provided to aid in complying with Federal requirements, and highlight particular sections of the 
regulations and regional requirements with which the bidders should be familiar. 
 
 

THE BIDDERS SHOULD BE PARTICULARLY AWARE OF THE FOLLOWING CRITICAL 
REQUIREMENTS CONTAINED HEREIN: 

 
1. THE SOLICITATION FOR DISADVANTAGED BUSINESS ENTERPRISE (DBE). 

2. LABOR STANDARDS 

3. THE CERTIFICATION REGARDING LOBBYING 

 
 Any contract or contracts awarded under this invitation for bids are expected to be funded in part by a grant 
from the U.S. Environmental Protection Agency. Neither the United States nor any of its departments, agencies or 
employees is or will be a party to this invitation for bids or any resulting contract. This procurement will be subject to 
regulations contained in 2 CFR Section 200.318 through 2 CFR 200.326 and 40 CFR Part 33. 
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I CONTRACT PROVISIONS 
 
EPA regulation 2 CFR 200, Appendix II requires 

recipients to include certain provisions in federally-
assisted construction contracts.  Recipients may use the 
following thirteen clauses, or develop their own 
equivalent provisions to meet Appendix II 
requirements.  Use of these provisions does not 
supplant utilization of recipient’s own legal counsel.  
Recipients may substitute other terms for “recipient” 
and “contractor” in their subagreements. 
 
1. Supersession 
 

The recipient and the contractor agree that this and 
other appropriate clauses in 2 CFR Part 200 or their 
equivalent apply to the EPA funded work to be 
performed under this subagreement and that these 
clauses supersede any conflicting provisions in this 
subagreement. 
 
2. Privity of Subagreement 
 

This subagreement is expected to be funded in part 
with funds from the U.S. Environmental Protection 
Agency. Neither the United States nor any of its 
departments, agencies, or employees is or will be a 
party to this subagreement or any lower tier 
subagreement. This subagreement is to be subject to 
regulations contained in 2 CFR Section 200.318 
through 2 CFR 200.326 and 40 CFR Part 33 in effect 
on the date of the assistance award for this project. 
 
3. Changes 
 

a) This clause in paragraph (a) applies to 
subagreements for construction. 

(1) The recipient may, at any time, without notice 
to any surety, by written order designated or indicated 
to be a change order, make any change in the work 
within the general scope of the subagreement, 
including but not limited to changes: 

(i) In the specifications (including drawings and 
designs); 

(ii) In the time, method, or manner of 
performance of the work; 

(iii) In the recipient-furnished facilities, 
equipment, materials, services, or site; or 

(iv) Directing acceleration in the performance of 
the work. 

(2) A change order shall also be any other written 
order (including direction, instruction, interpretation or 
determination) from the recipient which causes any 
change, provided the contractor gives the recipient 
written notice stating the date, circumstances, and 
source of the order and that the contractor regards the 
order as a change order. 

(3) Except as provided in this clause, no order, 
statement, or conduct of the recipient shall be treated as 
a change under this clause or entitle the contractor to 
an equitable adjustment. 

(4) If any change under this clause causes an 
increase or decrease in this contractor's cost or the time 

required to perform any part of the work under this 
contract, whether or not changed by any order, an 
equitable adjustment shall be made and the 
subagreement modified in writing and. except for 
claims based on defective specifications, no claim for 
any change under paragraph (a) (2) above shall be 
allowed for any costs incurred more than 20 days 
before the contractor gives written notice as required in 
paragraph (a)(2). In the case of defective specifications 
for which the recipient is responsible, the equitable 
adjustment shall include any increased cost reasonably 
incurred by the contractor in attempting to comply with 
those defective specifications 

(5) If the contractor intends to assert a claim for 
an equitable adjustment under this clause, he must, 
within 30 days after receipt of a written change order 
under paragraph (1) of this change clause or the 
furnishing of a written notice under paragraph (2) of 
this clause, submit to the recipient a written statement 
setting forth the general nature and monetary extent of 
such claim. The recipient may extend the 30 day 
period. The statement of claim may be included in the 
notice under paragraph (2) of this change clause. 

(6) No claim by the Contractor for an equitable 
adjustment shall be allowed if made after final payment 
under this subagreement. 

b) The clause in this paragraph applies to 
subagreements for services. 

(1) The recipient may, at any time, by written 
order, make changes within the general scope of this 
agreement in the services or work to be performed. If 
such changes cause an increase or decrease in the 
contractor's cost or time required to perform any 
services under this agreement, whether or not changed 
by any order, an equitable adjustment shall be made 
and this agreement shall be modified in writing. The 
contractor must assert any claim for adjustment under 
this clause in writing within 30 days from the date of 
receipt by the contractor of the notification of change 
unless the recipient grants additional time before the 
date of final payment. 

(2) No services for which an additional 
compensation will be charged by the contractor shall 
be furnished without the written authorization of the 
recipient. 

(c) This clause in paragraph (c) applies only to 
subagreements for supplies. 

(1) The recipient may at any time, by a written 
order, and without notice to the sureties, make changes, 
within the general scope of this subagreement, in any 
one or more of the following: 

(i) Drawings, designs. or specifications, where the 
supplies to be furnished are to be specially 
manufactured for the recipient: 

(ii) Method of shipment or packing: and 
(iii) Place of delivery. 

(2) If any change causes an increase or decrease 
in the cost or the time required to perform any part of 
the work under this subagreement, whether or not 
changed by any such order, an equitable adjustment 
shall be made in the subagreement price or delivery 
schedule, or both, and the subagreement shall be 
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modified in writing. Any claim by the contractor for 
adjustment under this clause must be asserted within 30 
days from the date of receipt by the contractor of the 
notification of change. If the recipient decides that the 
facts justify such action, the recipient may receive and 
act upon any such claim asserted at any time before 
final payment under this subagreement. Where the cost 
of property made obsolete or excess as a result of a 
change is included in the contractor's claim for 
adjustment, the recipient shall have the right to 
prescribe the manner of disposition of such property. 
Nothing in this clause shall excuse the contractor from 
proceeding with the subagreement as changed. 
 
4. Differing Site Conditions 
 

(This clause is applicable only to construction 
subagreements.) 

(a) The contractor shall promptly, and before such 
conditions are disturbed, notify the recipient in writing 
of: 

(1) Subsurface or latent physical conditions at the 
site differing materially from those indicated in this 
subagreement, or 

(2) Unknown physical conditions at the site, of an 
unusual nature, differing materially from those 
ordinarily encountered and generally recognized as 
inhering in work of the character provided for in this 
subagreement. The recipient shall promptly investigate 
the conditions, and if it finds that conditions materially 
differ and will cause an increase or decrease in the 
contractor's cost or the time required to perform any 
part of the work under this subagreement, whether or 
not changed as a result of such conditions, an equitable 
adjustable shall be made and the subagreement 
modified in writing. 

(b) No claim of the contractor under this clause 
shall be allowed unless the contractor has given the 
notice required in paragraph (a) of this clause. 
However, the recipient may extend the time prescribed 
in paragraph (a). 

(c) No claim by the contractor for an equitable 
adjustment shall be allowed if asserted after final 
payment under this subagreement. 
 
5.  Suspension of Work 
 

(This clause is app1icable only to construction 
subagreements.) 
(a) The recipient may order the contractor in writing 

to suspend, delay, or interrupt all or any part of the 
work for such period of time as the recipient may 
determine to be appropriate for the convenience of the 
recipient. 
(b) If the performance of all or any part of the work is 
suspended, delayed, or interrupted for an unreasonable 
period of time by an act of the recipient in 
administration of this subagreement, or by the 
recipient's failure to act within the time specified in this 
subagreement (or if no time is specified, within a 
reasonable time), an adjustment shall be made for any 
increase in the cost of performance of this 
subagreement (excluding profit) necessarily caused by 

such unreasonable suspension, delay, or interruption 
and the contract modified in writing. However, no 
adjustment shall be made under this clause for any 
suspension, delay, or interruption to the extent (1) that 
performance would have been so suspended, delayed, 
or interrupted by any other cause, including the fault or 
negligence of the contractor or (2) for which an 
equitable adjustment is provided for or excluded under 
any other provision of this subagreement. 

(c) No claim under this clause shall be allowed (1) 
for any costs incurred more than 20 days before the 
contractor notified the recipient in writing of the act or 
failure to act involved (this requirement does not apply 
to a claim resulting from a suspension order), and (2) 
unless the claim, in an amount stated, is asserted in 
writing as soon as practicable after the termination of 
such suspension, delay, or interruption, but not later 
than the date of final payment under the subagreement. 
 
6. Termination 
 

(a) This subagreement may be terminated in whole 
or in part in writing by either parry in the event of 
substantial failure by the other party to fulfill its 
obligations under this subagreement through no fault of 
the terminating party, provided that no termination may 
be effected unless the other patty it given (1) not less 
than ten (10) calendar days' written notice (delivered 
by certified mail, return receipt requested) of intent to 
terminate and (2) an opportunity for consultation with 
the terminating party prior to termination. 

(b) This subagreement may be terminated in whole 
or in part in writing by the recipient for its 
convenience, provided that the contractor is given (1) 
not lest than ten (10) calendar days' written notice 
(delivered by certified mail, return receipt requested) of 
intent to terminate and (2) an opportunity for 
consultation with the terminating party prior to 
termination. 

(c) If termination for default is effected by the 
recipient, an equitable adjustment in the price provided 
for in this subagreement shall be made, but (1) no 
amount shall be allowed for anticipated profit on 
unperformed services or other work, and (2) any 
payment due to the contractor at the time of 
termination may be adjusted to cover any additional 
costs to the recipient because of the contractor's 
default. If termination for default is effected by the 
contractor, or if termination for convenience is effected 
by the recipient, the equitable adjustment shall include 
a reasonable profit for services or other work 
performed. The equitable adjustment for any 
termination shall provide for payment to the contractor 
for services rendered and expenses incurred prior to the 
termination, in addition to termination settlement costs 
reasonably incurred by the contractor relating to 
commitments which had become firm prior to the 
termination. 

(d) Upon receipt of a termination action pursuant to 
paragraphs (a) or (b) above, the contractor shall (1) 
promptly discontinue all services affected (unless the 
notice directs otherwise), and (2) deliver or otherwise 
make available to the recipient all data, drawings, 
specifications, reports, estimates, summaries, and such 
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other information and materials as may have been 
accumulated by the contractor in performing this 
subagreement, whether completed or in process. 

(e) Upon termination under paragraphs (a) or (b) 
above, the recipient may take over the work and may 
award another party a subagreement to complete the 
work under this subagreement. 

(f) If, after termination for failure of the contractor to 
fulfill contractual obligations, it is determined that the 
contractor had not failed to fulfill contractual 
obligations, the termination shall be deemed to have 
been for the convenience of the recipient. In such 
event, adjustment of the price provided for in this 
subagreement shall be made as provided in paragraph 
(c) of this clause. 
 
7. Remedies 
 

Except as may be otherwise provided in this 
subagreement, all claims, counter-claims, disputes, and 
other matters in question between the recipient and the 
contractor arising out of or relating to this 
subagreement or the breach thereof will be decided by 
arbitration if the parties mutually agree, or in a court of 
competent jurisdiction within the State in which the 
recipient is located. 
 
8. Price Reduction for Defective Cost or Pricing Data 
 

Note.-This clause is applicable to (1) any 
subagreement negotiated between the recipient and its 
contractor in excess of $I00,000; (2) negotiated 
subagreement amendments or change order in excess 
of $100,000 affecting the price of a formally 
advertised, competitively awarded, fixed price 
subagreement: or (3) any lower tier subagreement or 
purchase order in excess of $100,000 under a 
subagreement other than a formally advertised, 
competitively awarded, fixed price subagreement. This 
clause is not applicable for subagreements to the extent 
that they are awarded on the basis of effective price 
competition. 

(a) The contractor and subcontractor, where 
appropriate, warrant that cost and pricing data 
submitted for evaluation with respect to negotiation of 
prices for negotiated subagreements, lower tier 
subagreements, and change orders is based on current, 
accurate and complete data supported by theirs books 
and records. If the recipient or EPA determines that 
any price (including profit) negotiated in connection 
with this subagreement; any lower tier subagreement, 
or any amendment thereunder was increased by any 
significant sums because the data provided was 
incomplete, inaccurate, or not current at the time of 
submission, then such price or cost or profit shall be 
reduced accordingly: and the subagreement shall be 
modified in writing to reflect such action. 

(b) Failure to agree on a reduction shall be subject to 
the remedies clause of this agreement. 
 

Note. - Since the subagreement is subject to 
reduction under this clause by reason of defective cost 
or pricing data submitted in connection with lower tier 
subagreements, the contractor may wish to include a 

clause in each lower tier subagreement requiring the 
contractor to appropriately indemnify the contractor. It 
is also expected that any lower tier subcontractor 
subject to such indemnification will generally require 
substantially similar, indemnification or defective cost 
or pricing data required to be submitted by lower tier 
contractors. 
 
9. Audit; Access to Records 
 

(a) The contractor shall maintain books, records, 
documents, and other evidence directly pertinent to 
performance on EPA funded work under this 
subagreement in accordance with generally accepted 
accounting principles and practices consistently 
applied, and 2 CFR Part 200, in effect on the date of 
execution of this subagreement. The contractor shall 
also maintain the financial information and data used 
by the contractor in the preparation or support of the 
cost submission required under 2 CFR Section 200.323 
for any negotiated subagreement or change order and a 
copy of the cost summary submitted to the recipient. 
The United States Environmental Protection Agency, 
the Comptroller General of the United States, the 
United States Department of Labor, recipient, and The 
District or any of their authorized representatives shall 
have access to all such books, records, documents, and 
other evidence for the purpose of inspection, audit and 
copying during normal business hours. The contractor 
will provide proper facilities for such access and 
inspection. 

(b) If this is a formally advertised, competitively 
awarded, fixed price subagreement, the contractor 
agrees to make paragraphs (a) through (g) of this clause 
applicable to all negotiated change orders and 
subagreement amendments affecting the subagreement 
price. In the case of all other types of prime 
subagreements, the contractor agrees to include 
paragraphs (a) through (g) of this clause in all his 
subagreements in excess of $10,000 and all lower tier 
subagreements in excess of $10,000 and to make 
paragraphs (a) through (g) of this clause applicable to 
all change orders directly related to project 
performance. 

(c) Audits conducted under this provision shall be in 
accordance with generally accepted auditing standards 
and with established procedures and guidelines of the 
reviewing or audit agency(ies). 

(d) The contractor agrees to disclose all information 
and reports resulting from access to records under 
paragraphs (a) and (b) of this clause to any of the 
agencies referred to in paragraph (a). 

(e) Records under paragraphs (a) and (b) above shall 
be maintained by the contractor during performance by 
EPA assisted work under this subagreement and for the 
time periods specified in 2 CFR Section 200.333. In 
addition, those records which relate to any controversy 
arising under an EPA assistance agreement, litigation, 
the settlement of claims arising out of such 
performance or to costs or items to which an audit 
exception has been taken shall be maintained by the 
contractor for the time periods specified in 2 CFR 
Section 200.333(a). 
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(f) Access to records is not limited to the required 
retention periods. The authorized representatives 
designated in paragraphs (a) of this clause shall have 
access to records at any reasonable time for as long as 
the records are maintained. 

(g) This right of access clause applies to financial 
records pertaining to all subagreements (except 
formally advertised, competitively awarded, fixed price 
subagreements) and all subagreement change orders 
regardless of the type of subagreement, and all 
subagreement amendments regardless of the type of 
subagreement. In addition this right of-access applies 
to all records pertaining to all subagreements, 
subagreement change orders, and subagreement 
amendments: 

(1) To the extent the records pertain directly to 
subagreement performance; 

(2)  If there is any indication that fraud, gross 
abuse or corrupt practices may be involved; or 

(3) If the subagreement is terminated for default 
or for convenience. 
 
10. Covenant Against Contingent Fees. 
 

The contractor warrants that no person or selling 
agency has been employed or retained to solicit or 
secure this subagreement upon an agreement or 
understanding for a commission, percentage, 
brokerage, or contingent fee, excepting bona fide 
employees or bona fide established commercial or 
selling agencies maintained by the contractor for the 
purpose of securing business. For breach or violation of 
this warranty the recipient shall have the right to annul 
this agreement without liability or in its discretion to 
deduct from the contract price or consideration, or 
otherwise recover, the full amount of such commission, 
percentage brokerage, or contingent fee. 
 
11. Gratuities 
 

(a) If the recipient finds after a notice and hearing 
that the contractor, or any of the contractor's agents or 
representatives, offered or gave gratuities (in the form 
of entertainment, gifts, or otherwise), to any official, 
employee, or agent of the recipient, the District, or 
EPA in an attempt to secure a subagreement or 
favorable treatment in awarding, amending, or making 
any determinations related to the performance of this 
agreement, the recipient may, by written notice to the 
contractor, terminate this agreement. The recipient may 
also pursue other rights and remedies that the law or 
this agreement provides. However; the existence of the 
facts on which the recipient bases such findings shall 
be in issue and may be reviewed in proceedings under 
the Remedies clause of this agreement. 

(b) In the event this subagreement is terminated as 
provided in paragraph (a) the recipient may pursue the 
same remedies against the contractor as it could pursue 
in the event of a breach of the subagreement by the 
contractor, and as a penalty, in addition to any other 
damages to which it may be entitled by law, to 
exemplary damages in an amount (as determined by 
the recipient) which shall be not less than three nor 
more than ten times the costs the contractor incurs in 

providing any such gratuities to any such officer or 
employee. 
 
12. Buy American  

 
(This clause applies to subagreements awarded under 
40 CFR Part 35, Subparts E and I.) 
In accordance with section 215 of the Clean Water Act 
(33 U.S.C. 1251 et. seq.) and implementing EPA 
regulations and guidelines, the contractor agrees that 
preference will be given to domestic construction 
material by the contractor, subcontractors, material 
men, and suppliers in the performance of this 
subagreement. 

 
13.  Responsibility of the Contractor 

 
(b) The following clause applies only to subagreements 
for construction. 
(1)  The contractor agrees to perform all work under 
this subagreement in accordance with this agreement's 
designs, drawings and specifications. 
(2)  The contractor guarantees for a period of at least 
one (1) year from the date of substantial completion of 
the work that the completed work is free from all 
defects due to faulty materials equipment or 
workmanship and he shall promptly make whatever 
adjustments or corrections which may be necessary to 
cure any defects, including repairs of any damage to 
other parts of the system resulting from such defects. 
The owner shall promptly give notice to the contractor 
of observed defects. In the event that the contractor 
fails to make adjustments, repairs, corrections or other 
work made necessary by such defects, the owner may 
do so and charge the contractor the cost incurred. The 
performance bond shall remain in full force and effect 
through the guarantee period. 
(3)  The contractor's obligations under this clause are in 
addition to the contractor's other express or implied 
assurances under this subagreement or State law and in 
no way diminish any other rights that the owner may 
have against the contractor for faulty materials, 
equipment or work. 

 
14.  Final Payment 

 
Upon satisfactory completion of the work performed 
under this agreement, as a condition before final 
payment under this agreement, or as a termination 
settlement under this agreement, the contractor shall 
execute and deliver to the owner a release of all claims 
against the owner arising under or by virtue of this 
agreement, except claims which are specifically 
exempted by the contractor to be set forth therein. 
Unless otherwise provided in this agreement or by 
State law or otherwise expressly agreed to by the 
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parties to this agreement, final payment under this 
agreement or settlement upon termination of this 
agreement shall not constitute a waiver of the owner's 

claims against the contractor or his sureties under this 
agreement or applicable performance and payment 
bonds. 

 
 

II LABOR STANDARDS PROVISIONS FOR FEDERALLY ASSISTED CONSTRUCTION 
CONTRACTS (29 CFR Section 5.5 and 5.8) 

 
MINIMUM WAGES 

 
  (i) All laborers and mechanics employed or working upon the 
site of the work (or under the United States Housing Act of 1937 
or under the Housing Act of 1949 in the construction or 
development of the project), will be paid unconditionally and not 
less often than once a week, and without subsequent deduction or 
rebate on any account (except such payroll deductions as are 
permitted by regulations issued by the Secretary of Labor under 
the Copeland Act (29 CFR part 3)), the full amount of wages and 
bona fide fringe benefits (or cash equivalents thereof) due at time 
of payment computed at rates not less than those contained in the 
wage determination of the Secretary of Labor which is attached 
hereto and made a part hereof, regardless of any contractual 
relationship which may be alleged to exist between the contractor 
and such laborers and mechanics. 
   Contributions made or costs reasonably anticipated for bona fide 
fringe benefits under section 1(b)(2) of the Davis-Bacon Act on 
behalf of laborers or mechanics are considered wages paid to such 
laborers or mechanics, subject to the provisions of paragraph 
(a)(1)(iv) of this section; also, regular contributions made or costs 
incurred for more than a weekly period (but not less often than 
quarterly) under plans, funds, or programs which cover the 
particular weekly period, are deemed to be constructively made or 
incurred during such weekly period. Such laborers and mechanics 
shall be paid the appropriate wage rate and fringe benefits on the 
wage determination for the classification of work actually 
performed, without regard to skill, except as provided in 
§5.5(a)(4). Laborers or mechanics performing work in more than 
one classification may be compensated at the rate specified for 
each classification for the time actually worked therein: Provided, 
that the employer's payroll records accurately set forth the time 
spent in each classification in which work is performed. The wage 
determination (including any additional classification and wage 
rates conformed under paragraph (a)(1)(ii) of this section) and the 
Davis-Bacon poster (WH-1321) shall be posted at all times by the 
contractor and its subcontractors at the site of the work in a 
prominent and accessible place where it can be easily seen by the 
workers. 
(ii)(A) The contracting officer shall require that any class of 
laborers or mechanics, including helpers, which is not listed in the 
wage determination and which is to be employed under the 
contract shall be classified in conformance with the wage 
determination. The contracting officer shall approve an additional 
classification and wage rate and fringe benefits therefore only 
when the following criteria have been met: 
(1) The work to be performed by the classification requested is not 
performed by a classification in the wage determination; and  
(2) The classification is utilized in the area by the construction 
industry; and 
(3) The proposed wage rate, including any bona fide fringe 
benefits, bears a reasonable relationship to the wage rates 
contained in the wage determination.  

   (B) If the contractor and the laborers and mechanics to be 
employed in the classification (if known), or their representatives, 
and the contracting officer agree on the classification and wage 
rate (including the amount designated for fringe benefits where 
appropriate), a report of the action taken shall be sent by the 
contracting officer to the Administrator of the Wage and Hour 
Division, U.S. Department of Labor, Washington, DC 20210. The 
Administrator, or an authorized representative, will approve, 
modify, or disapprove every additional classification action within 
30 days of receipt and so advise the contracting officer or will 
notify the contracting officer within the 30-day period that 
additional time is necessary.  
   (C) In the event the contractor, the laborers or mechanics to be 
employed in the classification or their representatives, and the 
contracting officer do not agree on the proposed classification and 
wage rate (including the amount designated for fringe benefits, 
where appropriate), the contracting officer shall refer the 
questions, including the views of all interested parties and the 
recommendation of the contracting officer, to the Administrator 
for determination. The Administrator, or an authorized 
representative, will issue a determination within 30 days of receipt 
and so advise the contracting officer or will notify the contracting 
officer within the 30-day period that additional time is necessary.  
   (D) The wage rate (including fringe benefits where appropriate) 
determined pursuant to paragraphs (a)(1)(ii) (B) or (C) of this 
section, shall be paid to all workers performing work in the 
classification under this contract from the first day on which work 
is performed in the classification. 
(iii) Whenever the minimum wage rate prescribed in the contract 
for a class of laborers or mechanics includes a fringe benefit which 
is not expressed as an hourly rate, the contractor shall either pay 
the benefit as stated in the wage determination or shall pay another 
bona fide fringe benefit or an hourly cash equivalent thereof. 
(iv) If the contractor does not make payments to a trustee or other 
third person, the contractor may consider as part of the wages of 
any laborer or mechanic the amount of any costs reasonably 
anticipated in providing bona fide fringe benefits under a plan or 
program, Provided, That the Secretary of Labor has found, upon 
the written request of the contractor, that the applicable standards 
of the Davis-Bacon Act have been met. The Secretary of Labor 
may require the contractor to set aside in a separate account assets 
for the meeting of obligations under the plan or program.  
 

WITHHOLDING 
 

    The Environmental Protection Agency or grant recipient shall 
upon its own action or upon written request of an authorized 
representative of the Department of Labor withhold or cause to be 
withheld from the contractor under this contract or any other 
Federal contract with the same prime contractor, or any other 
federally-assisted contract subject to Davis-Bacon prevailing wage 
requirements, which is held by the same prime contractor, so 
much of the accrued payments or advances as may be considered 
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necessary to pay laborers and mechanics, including apprentices, 
trainees, and helpers, employed by the contractor or any 
subcontractor the full amount of wages required by the contract. In 
the event of failure to pay any laborer or mechanic, including any 
apprentice, trainee, or helper, employed or working on the site of 
the work (or under the United States Housing Act of 1937 or 
under the Housing Act of 1949 in the construction or development 
of the project), all or part of the wages required by the contract, 
the (Agency) may, after written notice to the contractor, sponsor, 
applicant, or owner, take such action as may be necessary to cause 
the suspension of any further payment, advance, or guarantee of 
funds until such violations have ceased.  
 

PAYROLLS AND BASIC RECORDS 
 

   (i) Payrolls and basic records relating thereto shall be maintained 
by the contractor during the course of the work and preserved for a 
period of three years thereafter for all laborers and mechanics 
working at the site of the work (or under the United States 
Housing Act of 1937, or under the Housing Act of 1949, in the 
construction or development of the project). Such records shall 
contain the name, address, and social security number of each 
such worker, his or her correct classification, hourly rates of 
wages paid (including rates of contributions or costs anticipated 
for bona fide fringe benefits or cash equivalents thereof of the 
types described in section 1(b)(2)(B) of the Davis-Bacon Act), 
daily and weekly number of hours worked, deductions made and 
actual wages paid. Whenever the Secretary of Labor has found 
under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or 
mechanic include the amount of any costs reasonably anticipated 
in providing benefits under a plan or program described in section 
1(b)(2)(B) of the Davis-Bacon Act, the contractor shall maintain 
records which show that the commitment to provide such benefits 
is enforceable, that the plan or program is financially responsible, 
and that the plan or program has been communicated in writing to 
the laborers or mechanics affected, and records which show the 
costs anticipated or the actual cost incurred in providing such 
benefits. Contractors employing apprentices or trainees under 
approved programs shall maintain written evidence of the 
registration of apprenticeship programs and certification of trainee 
programs, the registration of the apprentices and trainees, and the 
ratios and wage rates prescribed in the applicable programs.  
(ii)(A) The contractor shall submit weekly for each week in which 
any contract work is performed a copy of all payrolls to the (write 
in name of appropriate federal agency) if the agency is a party to 
the contract, but if the agency is not such a party, the contractor 
will submit the payrolls to the applicant, sponsor, or owner, as the 
case may be, for transmission to the (write in name of agency). 
The payrolls submitted shall set out accurately and completely all 
of the information required to be maintained under 29 CFR 
5.5(a)(3)(i), except that full social security numbers and home 
addresses shall not be included on weekly transmittals. Instead the 
payrolls shall only need to include an individually identifying 
number for each employee (e.g., the last four digits of the 
employee's social security number). The required weekly payroll 
information may be submitted in any form desired. Optional Form 
WH-347 is available for this purpose from the Wage and Hour 
Division Web site at 
http://www.dol.gov/esa/whd/forms/wh347instr.htm or its 
successor site. The prime contractor is responsible for the 
submission of copies of payrolls by all subcontractors. Contractors 
and subcontractors shall maintain the full social security number 

and current address of each covered worker, and shall provide 
them upon request to the (write in name of appropriate federal 
agency) if the agency is a party to the contract, but if the agency is 
not such a party, the contractor will submit them to the applicant, 
sponsor, or owner, as the case may be, for transmission to the 
(write in name of agency), the contractor, or the Wage and Hour 
Division of the Department of Labor for purposes of an 
investigation or audit of compliance with prevailing wage 
requirements. It is not a violation of this section for a prime 
contractor to require a subcontractor to provide addresses and 
social security numbers to the prime contractor for its own 
records, without weekly submission to the sponsoring government 
agency (or the applicant, sponsor, or owner). 
   (B) Each payroll submitted shall be accompanied by a 
“Statement of Compliance,” signed by the contractor or 
subcontractor or his or her agent who pays or supervises the 
payment of the persons employed under the contract and shall 
certify the following: 
(1) That the payroll for the payroll period contains the information 
required to be provided under §5.5 (a)(3)(ii) of Regulations, 29 
CFR part 5, the appropriate information is being maintained under 
§5.5 (a)(3)(i) of Regulations, 29 CFR part 5, and that such 
information is correct and complete; 
(2) That each laborer or mechanic (including each helper, 
apprentice, and trainee) employed on the contract during the 
payroll period has been paid the full weekly wages earned, without 
rebate, either directly or indirectly, and that no deductions have 
been made either directly or indirectly from the full wages earned, 
other than permissible deductions as set forth in Regulations, 29 
CFR part 3; 
(3) That each laborer or mechanic has been paid not less than the 
applicable wage rates and fringe benefits or cash equivalents for 
the classification of work performed, as specified in the applicable 
wage determination incorporated into the contract. 
  (C) The weekly submission of a properly executed certification 
set forth on the reverse side of Optional Form WH-347 shall 
satisfy the requirement for submission of the “Statement of 
Compliance” required by paragraph (a)(3)(ii)(B) of this section.  
   (D) The falsification of any of the above certifications may 
subject the contractor or subcontractor to civil or criminal 
prosecution under section 1001 of title 18 and section 231 of title 
31 of the United States Code. 
(iii) The contractor or subcontractor shall make the records 
required under paragraph (a)(3)(i) of this section available for 
inspection, copying, or transcription by authorized representatives 
of the (write the name of the agency) or the Department of Labor, 
and shall permit such representatives to interview employees 
during working hours on the job. If the contractor or subcontractor 
fails to submit the required records or to make them available, the 
Federal agency may, after written notice to the contractor, 
sponsor, applicant, or owner, take such action as may be necessary 
to cause the suspension of any further payment, advance, or 
guarantee of funds. Furthermore, failure to submit the required 
records upon request or to make such records available may be 
grounds for debarment action pursuant to 29 CFR 5.12.) 
      

APPRENTICES AND TRAINEES 
 

   (i) Apprentices. Apprentices will be permitted to work at less 
than the predetermined rate for the work they performed when 
they are employed pursuant to and individually registered in a 
bona fide apprenticeship program registered with the U.S. 
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Department of Labor, Employment and Training Administration, 
Office of Apprenticeship Training, Employer and Labor Services, 
or with a State Apprenticeship Agency recognized by the Office, 
or if a person is employed in his or her first 90 days of 
probationary employment as an apprentice in such an 
apprenticeship program, who is not individually registered in the 
program, but who has been certified by the Office of 
Apprenticeship Training, Employer and Labor Services or a State 
Apprenticeship Agency (where appropriate) to be eligible for 
probationary employment as an apprentice. The allowable ratio of 
apprentices to journeymen on the job site in any craft 
classification shall not be greater than the ratio permitted to the 
contractor as to the entire work force under the registered 
program. Any worker listed on a payroll at an apprentice wage 
rate, who is not registered or otherwise employed as stated above, 
shall be paid not less than the applicable wage rate on the wage 
determination for the classification of work actually performed. In 
addition, any apprentice performing work on the job site in excess 
of the ratio permitted under the registered program shall be paid 
not less than the applicable wage rate on the wage determination 
for the work actually performed. Where a contractor is performing 
construction on a project in a locality other than that in which its 
program is registered, the ratios and wage rates (expressed in 
percentages of the journeyman's hourly rate) specified in the 
contractor's or subcontractor's registered program shall be 
observed. Every apprentice must be paid at not less than the rate 
specified in the registered program for the apprentice's level of 
progress, expressed as a percentage of the journeymen hourly rate 
specified in the applicable wage determination. Apprentices shall 
be paid fringe benefits in accordance with the provisions of the 
apprenticeship program. If the apprenticeship program does not 
specify fringe benefits, apprentices must be paid the full amount of 
fringe benefits listed on the wage determination for the applicable 
classification. If the Administrator determines that a different 
practice prevails for the applicable apprentice classification, 
fringes shall be paid in accordance with that determination. In the 
event the Office of Apprenticeship Training, Employer and Labor 
Services, or a State Apprenticeship Agency recognized by the 
Office, withdraws approval of an apprenticeship program, the 
contractor will no longer be permitted to utilize apprentices at less 
than the applicable predetermined rate for the work performed 
until an acceptable program is approved. 
(ii) Trainees. Except as provided in 29 CFR 5.16, trainees will not 
be permitted to work at less than the predetermined rate for the 
work performed unless they are employed pursuant to and 
individually registered in a program which has received prior 
approval, evidenced by formal certification by the U.S. 
Department of Labor, Employment and Training Administration. 
The ratio of trainees to journeymen on the job site shall not be 
greater than permitted under the plan approved by the 
Employment and Training Administration. Every trainee must be 
paid at not less than the rate specified in the approved program for 
the trainee's level of progress, expressed as a percentage of the 
journeyman hourly rate specified in the applicable wage 
determination. Trainees shall be paid fringe benefits in accordance 
with the provisions of the trainee program. If the trainee program 
does not mention fringe benefits, trainees shall be paid the full 
amount of fringe benefits listed on the wage determination unless 
the Administrator of the Wage and Hour Division determines that 
there is an apprenticeship program associated with the 
corresponding journeyman wage rate on the wage determination 
which provides for less than full fringe benefits for apprentices. 

Any employee listed on the payroll at a trainee rate who is not 
registered and participating in a training plan approved by the 
Employment and Training Administration shall be paid not less 
than the applicable wage rate on the wage determination for the 
classification of work actually performed. In addition, any trainee 
performing work on the job site in excess of the ratio permitted 
under the registered program shall be paid not less than the 
applicable wage rate on the wage determination for the work 
actually performed. In the event the Employment and Training 
Administration withdraws approval of a training program, the 
contractor will no longer be permitted to utilize trainees at less 
than the applicable predetermined rate for the work performed 
until an acceptable program is approved. 
(iii) Equal employment opportunity. The utilization of apprentices, 
trainees and journeymen under this part shall be in conformity 
with the equal employment opportunity requirements of Executive 
Order 11246, as amended, and 29 CFR part 30.  
   
COMPLIANCE WITH COPELAND ACT REQUIREMENTS 

 
   The contractor shall comply with the requirements of 29 CFR 
Part 3, which are incorporated by reference in this contract. 
 

SUBCONTRACTS 
 

   The contractor or subcontractor shall insert in any subcontracts 
the clauses contained in 29 CFR 5.5(a)(1) through (10) and such 
other clauses as the Environmental Protection Agency may by 
appropriate instructions require, and also a clause requiring the 
subcontractors to include these clauses in any lower tier 
subcontracts. The prime contractor shall be responsible for the 
compliance by any subcontractor or lower tier subcontractor with 
all the contract clauses in 29 CFR 5.5. 
     

CONTRACT TERMINATION: DEBARMENT 
 
   A breach of the contract clauses in 29 CFR 5.5 may be grounds 
for termination of the contract, and for debarment as a contractor 
and a subcontractor as provided in 29 CFR 5.12. 
 
  

COMPLIANCE WITH DAVIS-BACON AND RELATED 
ACT REQUIREMENTS 

   All rulings and interpretations of the Davis-Bacon and Related 
Acts contained in 29 CFR parts 1, 3, and 5 are herein incorporated 
by reference in this contract.   
   

DISPUTES CONCERNING LABOR STANDARDS 
 

   Disputes arising out of the labor standards provisions of this 
contract shall not be subject to the general disputes clause of this 
contract. Such disputes shall be resolved in accordance with the 
procedures of the Department of Labor set forth in 29 CFR parts 5, 
6, and 7. Disputes within the meaning of this clause include 
disputes between the contractor (or any of its subcontractors) and 
the contracting agency, the U.S. Department of Labor, or the 
employees or their representatives.     
 

CERTIFICATION OF ELIGIBILITY 
 
   (i) By entering into this contract, the contractor certifies that 
neither it (nor he or she) nor any person or firm who has an 
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interest in the contractor's firm is a person or firm ineligible to be 
awarded Government contracts by virtue of section 3(a) of the 
Davis-Bacon Act or 29 CFR 5.12(a)(1). 
    (ii) No part of this contract shall be subcontracted to any person 
or firm ineligible for award of a Government contract by virtue of 
section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 
   (iii) The penalty for making false statements is prescribed in the 
U.S. Criminal Code, 18 U.S.C. 1001. 
 
CONTRACT WORK HOURS AND SAFETY STANDARDS 

ACT – OVERTIME REQUIREMENT 
 
    (1) Overtime requirements. No contractor or subcontractor 
contracting for any part of the contract work which may require or 
involve the employment of laborers or mechanics shall require or 
permit any such laborer or mechanic in any workweek in which he 
or she is employed on such work to work in excess of forty hours 
in such workweek unless such laborer or mechanic receives 
compensation at a rate not less than one and one-half times the 
basic rate of pay for all hours worked in excess of forty hours in 
such workweek.  
   (2) Violation; liability for unpaid wages; liquidated damages. In 
the event of any violation of the clause set forth in paragraph 
(b)(1) of this section the contractor and any subcontractor 
responsible therefor shall be liable for the unpaid wages. In 
addition, such contractor and subcontractor shall be liable to the 
United States (in the case of work done under contract for the 
District of Columbia or a territory, to such District or to such 
territory), for liquidated damages. Such liquidated damages shall 
be computed with respect to each individual laborer or mechanic, 
including watchmen and guards, employed in violation of the 
clause set forth in paragraph (b)(1) of this section, in the sum of 
$29 for each calendar day on which such individual was required 
or permitted to work in excess of the standard workweek of forty 
hours without payment of the overtime wages required by the 
clause set forth in paragraph (b)(1) of this section.  
   (3) Withholding for unpaid wages and liquidated damages. The 
(write in the name of the Federal agency or the loan or grant 
recipient) shall upon its own action or upon written request of an 
authorized representative of the Department of Labor withhold or 
cause to be withheld, from any moneys payable on account of 
work performed by the contractor or subcontractor under any such 
contract or any other Federal contract with the same prime 
contractor, or any other federally-assisted contract subject to the 
Contract Work Hours and Safety Standards Act, which is held by 
the same prime contractor, such sums as may be determined to be 
necessary to satisfy any liabilities of such contractor or 
subcontractor for unpaid wages and liquidated damages as 
provided in the clause set forth in paragraph (b)(2) of this section. 
   (4) Subcontracts. The contractor or subcontractor shall insert in 
any subcontracts the clauses set forth in paragraph (b)(1) through 
(4) of this section and also a clause requiring the subcontractors to 
include these clauses in any lower tier subcontracts. The prime 
contractor shall be responsible for compliance by any 
subcontractor or lower tier subcontractor with the clauses set forth 
in paragraphs (b)(1) through (4) of this section.  
   
CONTRACT WORK HOURS AND SAFETY STANDARDS 
ACT – OVERTIME COMPENSATION (40 U.S.C. 327-333) 
 
    (a) The Contract Work Hours and Safety Standards Act requires 
that laborers or mechanics shall be paid wages at a rate not less 

than one and one-half times the basic rate of pay for all hours 
worked in excess of forty hours in any workweek. In the event of 
violation of this provision, the contractor and any subcontractor 
shall be liable for the unpaid wages and in addition for liquidated 
damages, computed with respect to each laborer or mechanic 
employed in violation of the Act in the amount of $29 for each 
calendar day in the workweek on which such individual was 
required or permitted to work in excess of forty hours without 
payment of required overtime wages. Any contractor of 
subcontractor aggrieved by the withholding of liquidated damages 
shall have the right to appeal to the head of the agency of the 
United States (or the territory of District of Columbia, as 
appropriate) for which the contract work was performed or for 
which financial assistance was provided. 
   (b) Findings and recommendations of the Agency Head. The 
Agency Head has the authority to review the administrative 
determination of liquidated damages and to issue a final order 
affirming the determination. It is not necessary to seek the 
concurrence of the Administrator but the Administrator shall be 
advised of the action taken. Whenever the Agency Head finds that 
a sum of liquidated damages administratively determined to be 
due is incorrect or that the contractor or subcontractor violated 
inadvertently the provisions of the Act notwithstanding the 
exercise of due care upon the part of the contractor or 
subcontractor involved, and the amount of the liquidated damages 
computed for the contract is in excess of $500, the Agency Head 
may make recommendations to the Secretary that an appropriate 
adjustment in liquidated damages be made or that the contractor or 
subcontractor be relieved of liability for such liquidated damages. 
Such findings with respect to liquidated damages shall include 
findings with respect to any wage underpayments for which the 
liquidated damages are determined. 
   (c) The recommendations of the Agency Head for adjustment or 
relief from liquidated damages under paragraph (a) of this section 
shall be reviewed by the Administrator or an authorized 
representative who shall issue an order concurring in the 
recommendations, partially concurring in the recommendations, or 
rejecting the recommendations, and the reasons therefor. The 
order shall be the final decision of the Department of Labor, 
unless a petition for review is filed pursuant to part 7 of this title, 
and the Administrative Review Board in its discretion reviews 
such decision and order; or, with respect to contracts subject to the 
Service Contract Act, unless petition for review is filed pursuant to 
part 8 of this title, and the Administrative Review Board in its 
discretion reviews such decision and order. 
   (d) Whenever the Agency Head finds that a sum of liquidated 
damages administratively determined to be due under section 
104(a) of the Contract Work Hours and Safety Standards Act for a 
contract is $500 or less and the Agency Head finds that the sum of 
liquidated damages is incorrect or that the contractor or 
subcontractor violated inadvertently the provisions of the Contract 
Work Hours and Safety Standards Act notwithstanding the 
exercise of due care upon the part of the contractor or 
subcontractor involved, an appropriate adjustment may be made in 
such liquidated damages or the contractor or subcontractor may be 
relieved of liability for such liquidated damages without 
submitting recommendations to this effect or a report to the 
Department of Labor. This delegation of authority is made under 
section 105 of the Contract Work Hours and Safety Standards Act 
and has been found to be necessary and proper in the public 
interest to prevent undue hardship and to avoid serious impairment 
of the conduct of Government business. Recommendations to this 
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effect or a report to the Department of Labor. This delegation of 
authority is made under section 105 of the Contract Work Hours 
and Safety Standards Act and has been found to be necessary and 

proper in the public interest to prevent undue hardship and to 
avoid serious impairment of the conduct of Government business.

  
 

III  EQUAL OPPORTUNITY CLAUSE (41 CFR Section 60-1.4) 
  

Federally assisted construction contracts. 
 
    The applicant hereby agrees that it will incorporate or 
cause to be incorporated into any contract for 
construction work, or modification thereof, as defined in 
the regulations of the Secretary of Labor at 41 CFR 
Chapter 60, which is paid for in whole or in part with 
funds obtained from the Federal Government or 
borrowed on the credit of the Federal Government 
pursuant to a grant, contract, loan insurance, or 
guarantee, or undertaken pursuant to any Federal 
program involving such grant, contract, loan, insurance, 
or guarantee, the following equal opportunity clause:  
During the performance of this contract, the contractor 
agrees as follows: 
    (1) The contractor will not discriminate against any 
employee or applicant for employment because of race, 
color, religion, sex, sexual orientation, gender identity, or 
national origin. The contractor will take affirmative 
action to ensure that applicants are employed, and that 
employees are treated during employment without regard 
to their race, color, religion, sex, sexual orientation, 
gender identity, or national origin. Such action shall 
include, but not be limited to the following: 
Employment, upgrading, demotion, or transfer; 
recruitment or recruitment advertising; layoff or 
termination; rates of pay or other forms of compensation; 
and selection for training, including apprenticeship. The 
contractor agrees to post in conspicuous places, available 
to employees and applicants for employment, notices to 
be provided setting forth the provisions of this 
nondiscrimination clause. 
    (2) The contractor will, in all solicitations or 
advertisements for employees placed by or on behalf of 
the contractor, state that all qualified applicants will 
receive consideration for employment without regard to 
race, color, religion, sex, sexual orientation, gender 
identity, or national origin. 
    (3) The contractor will not discharge or in any other 
manner discriminate against any employee or applicant 
for employment because such employee or applicant has 
inquired about, discussed, or disclosed the compensation 
of the employee or applicant or another employee or 
applicant. This provision shall not apply to instances in 
which an employee who has access to the compensation 
information of other employees or applicants as a part of 
such employee's essential job functions discloses the 
compensation of such other employees or applicants to 
individuals who do not otherwise have access to such 
information, unless such disclosure is in response to a 
formal complaint or charge, in furtherance of an 
investigation, proceeding, hearing, or action, including 
an investigation conducted by the employer, or is 
consistent with the contractor's legal duty to furnish 
information. 

    (4) The contractor will send to each labor union or 
representative of workers with which it has a collective 
bargaining agreement or other contract or understanding, 
a notice to be provided advising the labor union or 
workers' representatives of the contractor's commitments 
under section 202 of Executive Order 11246 of 
September 24, 1965, and shall post copies of the notice 
in conspicuous places available to employees and 
applicants for employment.  
    (5) The contractor will comply with all provisions of 
Executive Order 11246 of September 24, 1965, and of 
the rules, regulations, and relevant orders of the 
Secretary of Labor.  
    (6) The contractor will furnish all information and 
reports required by Executive Order 11246 of September 
24, 1965, and by the rules, regulations, and orders of the 
Secretary of Labor, or pursuant thereto, and will permit 
access to his books, records, and accounts by the 
administering agency and the Secretary of Labor for 
purposes of investigation to ascertain compliance with 
such rules, regulations, and orders.  
    (7) In the event of the contractor's noncompliance with 
the nondiscrimination clauses of this contract or with any 
of such rules, regulations, or orders, this contract may be 
canceled, terminated, or suspended in whole or in part 
and the contractor may be declared ineligible for further 
Government contracts in accordance with procedures 
authorized in Executive Order 11246 of September 24, 
1965, and such other sanctions may be imposed and 
remedies invoked as provided in Executive Order 11246 
of September 24, 1965, or by rule, regulation, or order of 
the Secretary of Labor, or as otherwise provided by law.  
    (8) The contractor will include the provisions of 
paragraphs (1) through (8) in every subcontract or 
purchase order unless exempted by rules, regulations, or 
orders of the Secretary of Labor issued pursuant to 
section 204 of Executive Order 11246 of September 24, 
1965, so that such provisions will be binding upon each 
subcontractor or vendor. The contractor will take such 
action with respect to any subcontract or purchase order 
as may be directed by the Secretary of Labor as a means 
of enforcing such provisions, including sanctions for 
noncompliance: Provided, however, That in the event a 
contractor becomes involved in, or is threatened with, 
litigation with a subcontractor or vendor as a result of 
such direction by the administering agency the contractor 
may request the United States to enter into such litigation 
to protect the interests of the United States.  
    The applicant further agrees that it will be bound by 
the above equal opportunity clause with respect to its 
own employment practices when it participates in 
federally assisted construction work: Provided, That if 
the applicant so participating is a State or local 
government, the above equal opportunity clause is not 
applicable to any agency, instrumentality or subdivision 
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of such government which does not participate in work 
on or under the contract.  
    The applicant agrees that it will assist and cooperate 
actively with the administering agency and the Secretary 
of Labor in obtaining the compliance of contractors and 
subcontractors with the equal opportunity clause and the 
rules, regulations, and relevant orders of the Secretary of 
Labor, that it will furnish the administering agency and 
the Secretary of Labor such information as they may 
require for the supervision of such compliance, and that 
it will otherwise assist the administering agency in the 
discharge of the agency's primary responsibility for 
securing compliance.  
    The applicant further agrees that it will refrain from 
entering into any contract or contract modification 
subject to Executive Order 11246 of September 24, 
1965, with a contractor debarred from, or who has not 
demonstrated eligibility for, Government contracts and 

federally assisted construction contracts pursuant to the 
Executive order and will carry out such sanctions and 
penalties for violation of the equal opportunity clause as 
may be imposed upon contractors and subcontractors by 
the administering agency or the Secretary of Labor 
pursuant to Part II, Subpart D of the Executive order. In 
addition, the applicant agrees that if it fails or refuses to 
comply with these undertakings, the administering 
agency may take any or all of the following actions: 
Cancel, terminate, or suspend in whole or in part this 
grant (contract, loan, insurance, guarantee); refrain from 
extending any further assistance to the applicant under 
the program with respect to which the failure or refund 
occurred until satisfactory assurance of future 
compliance has been received from such applicant; and 
refer the case to the Department of Justice for 
appropriate legal proceedings. 

 
IV REQUIRED PROVISIONS OF 2 CFR Part 200, Appendix II 
 

The contractor agrees that “construction” work 
(as defined by the Secretary of Labor) shall be 
subject to the following provisions to the extent 
applicable: 
A. Contracts awarded in excess of $10,000 
 Equal Employment Opportunity Clause 
   The contractor agrees to comply with Executive 
Order 11246, entitled Equal Employment 
Opportunity, as amended by Executive Order 11375, 
and as supplemented in Dept. of Labor regulations 
(41 CFR Part 60). 
B. Contracts awarded in excess of $150,000 
 Violating Facilities Clause 
    The contractor agrees to comply with all applicable 
standards, orders, or requirements issued under 
section 306 of the Clean Air (42 U.S.C. 1857 (h)), 
section 508 of the Clean Water Act (33 U.S.C. 1368), 
Executive Order 11738, and EPA regulations (40 
CFR Part 15) which prohibit the award of this 
contract to facilities included on the EPA List of 
Violating Facilities. The contractor shall report 
violations to EPA. 
C. Procurement of Recovered Materials 
    The contractor agrees to comply with section 6002 
of the Solid Waste Disposal Act, as amended by the 
Resource Conservation and Recovery Act. The 
requirements of Section 6002 include procuring only 

items designated in EPA guidelines at 40 CFR Part 
247 that contain the highest percentage of recovered 
materials practicable, consistent with maintaining a 
satisfactory level of competition, where the purchase 
price of the item exceeds $10,000 or the value of the 
quantity acquired by the preceding fiscal year 
exceeded $10,000; procuring solid waste 
management services in a manner that maximizes 
energy and resource recovery; and establishing an 
affirmative procurement program for procurement of 
recovered materials identified in the EPA guidelines. 
D.  Prohibition on Certain Telecommunications and 
Video Surveillance Services or Equipment. 
    The contractor agrees to comply with 2 CFR part 
200.216 which prohibits recipients and subrecipients 
from using funds to procure, obtain, extend or renew 
a contract to procure or obtain, or enter into a 
contract to procure or obtain equipment, services, or 
systems that uses covered telecommunications 
equipment or services as a substantial or essential 
component of any system, or as critical technology as 
part of any system. Covered equipment is 
telecommunications equipment produced by Huawei 
Technologies Company or ZTE Corporation (or any 
subsidiary or affiliate of such entities).

 
 
V GOVERNMENTWIDE DEBARMENT AND SUSPENSION (2 CFR PART 200.214) 
 

A contract award (see 2 CFR 180.220) must not 
be made to parties listed on the government-wide 
Excluded Parties List System in the System for 
Award Management (SAM).  

When you enter into a transaction with another 
person at the next lower tier, you must verify that the 
person with whom you intend to do business is not 

excluded or disqualified. The Excluded Parties List 
System in SAM contains the names of parties 
debarred, suspended, or otherwise excluded by 
agencies, as well as parties declared ineligible under 
statutory or regulatory authority other than Executive 
Order 12549. 

 
 
VI REQUIRED TERM AND CONDITION (40 CFR PART 33 APPENDIX A) 
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   Each procurement contract signed by an EPA financial 
assistance agreement recipient, including those for an 
identified loan under an EPA financial assistance 
agreement capitalizing a revolving loan fund, must include 
the following term and condition: The contractor shall not 
discriminate on the basis of race, color, national origin or 
sex in the performance of this contract. The contractor shall 

carry out applicable requirements of 40 CFR Part 33 in the 
award and administration of contracts awarded under EPA 
financial assistance agreements. Failure by the contractor to 
carry out these requirements is a material breach of this 
contract which may result in the termination of this contract 
or other legally available remedies. 

 
 
VII  NEW RESTRICTIONS ON LOBBYING (40 CFR PART 34) 
 

   Federal funds (including payments made to subgrantees, 
contractors and subcontractors (at any tier)) cannot be used 
to influence any Member of Congress, officer or employee 
of Congress, an employee of a Member of Congress, a 
federal officer, or an employee in connection with the 
award, extension, or modification of a Federal grant.  (§ 
34.100) 
Certification -- Persons who receive award of a subgrant, 
contract, cooperative agreement, or subcontract from an 
EPA grant recipient exceeding $100,000 must certify that 

they have not made nor will make any prohibited payment.  
The certification is included in this package. The 
certification is filed to the next tier above.  (§ 34.110(d)(3)) 
     Disclosure -- Persons who receive award of a subgrant, 
contract, or subcontract from an EPA grant recipient 
exceeding $100,000 must disclose if they have used or have 
agreed to use nonfederal funds to pay someone to make any 
communications described above.  All disclosure forms 
must be forwarded from tier to tier until received by the 
EPA grant recipient.  (§ 34.110(d) and (e)) 

 
 
VIII PROJECT SIGN 
 

   GENERAL - The general contractor shall provide and erect 
a sign at a prominent location at each construction site. The 
Engineer shall approve the sign and site. The sign shall be 
prepared in accordance with pages 2 and 3 of EPA’s 
Guidelines for Enhancing Public Awareness of SRF 
Assistance Agreements found at: 

https://www.epa.gov/sites/default/files/2016-
07/documents/guidelines_for_enhancing_public_awareness_s
rf.pdf. It shall be the responsibility of the contractor to protect 
and maintain the sign in good condition throughout the life of 
the project. 
     

 
 
IX EPA DISADVANTAGED BUSINESS ENTERPRISE PROGRAM (40 CFR PART 33) 

EPA’s Disadvantaged Business Enterprise Program rule 
applies to contract procurement actions funded in part by 
EPA assistance agreements awarded after May 27, 2008.  
The rule is found at Federal regulation 40 CFR 33.  
Specific responsibilities are highlighted below.   
 
Grant recipient responsibilities: 
 

 
• Include the Appendix A term and condition in 

each contract with a primary contractor (§ 3.106).  
The term and condition is included in the EPA 
Region 3 contract specifications insert FEDERAL 
REQUIREMENTS AND CONTRACT 
PROVISIONS FOR SPECIAL APPROPRIATION 
ACT PROJECTS US ENVIRONMENTAL 
PROTECTION AGENCY, Region III, April 2023 

 
• Employ the six Good Faith Efforts during prime 

contractor procurement (§ 33.301). 
 

• Require prime contractor to comply with the 
following prime contractor requirements of Title 
40, CFR Part 33: 

 

- To employ the six Good Faith Efforts steps 
in paragraphs (a) through (e) of § 33.301 if 
the prime contractor awards subcontracts (§ 
33.301(f)). 

 
 
- To pay its subcontractor for satisfactory 

performance no more than 30 days from the 
prime contractor’s receipt of payment from 
the recipient (§ 33.302(a)). 

 
- To notify recipient in writing by its prime 

contractor prior to any termination of a DBE 
subcontractor for convenience by the prime 
contractor (§ 33.302(b)). 

 
- To employ the six good faith efforts 

described in § 33.301 if soliciting a 
replacement subcontractor after a DBE 
subcontractor fails to complete work under 
the subcontract for any reason. (§ 
33.302(c)). 

 
- To employ the six good faith efforts 

described in § 33.301 even if the prime 
contractor has achieved its fair share 

https://www.epa.gov/sites/default/files/2016-07/documents/guidelines_for_enhancing_public_awareness_srf.pdf
https://www.epa.gov/sites/default/files/2016-07/documents/guidelines_for_enhancing_public_awareness_srf.pdf
https://www.epa.gov/sites/default/files/2016-07/documents/guidelines_for_enhancing_public_awareness_srf.pdf
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objectives under subpart D of Part 33. 
(§33.302(d)). 

 
• Annually complete and submit to EPA Region 3 

the EPA form number 5700-52A summarizing 
DBE participation achieved during the previous 
six months (§ 33.502). 

 
• Maintain records documenting its compliance 

with the requirements of 40 CFR 33, including 
documentation of its, and its prime contractors’ 
good faith efforts (§ 33.501(a)). 

 
Prime Contractor Responsibilities: 
 

• Employ the six Good Faith Efforts steps in 
paragraphs (a) through (e) of § 33.301 if the 
prime contractor awards subcontracts (§ 
33.301(f)). 

 
 
• Pay subcontractors for satisfactory performance 

no more than 30 days from the prime contractor’s 
receipt of payment from the recipient (§ 
33.302(a)). 

 
• Notify the recipient in writing prior to prime 

contractor termination of a DBE subcontractor 
for convenience (§ 33.302(b)). 

 
• Employ the six good faith efforts described in § 

33.301 if soliciting a replacement subcontractor 
after a DBE subcontractor fails to complete work 
under the subcontract for any reason. (§ 
33.302(c)). 

 
• Employ the six good faith efforts described in § 

33.301 even if the prime contractor has achieved 
its fair share objectives under subpart D of Part 
33. (§ 33.302(d)). 

 
• Annually inform recipient of DBE participation 

achieved (§ 33.502). 
 

• Maintain records documenting its compliance 
with the requirements of Title 40 Part 33, 
including documentation of its, and its prime 
contractors’, good faith efforts (§ 33.501(a)). 
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X. ATTACHMENTS 
 

 
EXTRACTS FROM THE FEDERAL REGISTER 

 
(The following is taken from Titles 2 and 41 of the Federal Register) 

 
 
2 CFR Part 200 - Uniform Administration Requirements for Grants and Cooperative Agreements to State and 

Local Governments 
 
Subpart D – Post Federal Award Requirements 
 

200.319  Competition 
200.320   Methods of procurement to be followed 
200.325   Bonding requirements 

 
Note: 2 CFR Part 200 contains references to the Davis-Bacon Act. NOTWITHSTANDING THESE 
REFERENCES, SPECIAL APPROPRIATION ACT PROJECTS ARE NOT SUBJECT TO THESE 
REQUIREMENTS 
 
 
Title 40 Part 33 - Participation by Disadvantaged Business Enterprises in Procurement Under Environmental 
Protection Agency (EPA) Financial Assistance Agreements 
 

33.102  When do the requirements of this part apply? 
33.106  What assurances must EPA financial assistance recipients obtain from their contractors? 
33.206  Is there a list of certified MBEs and WBEs? 
33.301   What does this subpart require? 
33.302   Are there any additional contract administration requirements? 
33.410  Can a recipient be penalized for failing to meet its fair share objectives? 

 
 
Title 40 Part 34 - New Restrictions on Lobbying 
 

34.100  Conditions on use of funds 
34.105(i) & (o) Definitions 
34.110  Certifications and disclosure 

 
 
Title 41 Part 60 - Office of Federal Contract Compliance Programs, Equal Employment Opportunity, Department of 

Labor 
Title 41 Part 60-1 - Obligations of Contractors and Subcontractors 
 

60-1.7  Reports and other required information. 
60-1.8  Segregated facilities. 
60-1.20  Compliance evaluations 
60-1.41  Solicitation or advertisements for employees. 
60-1.42  Notices to be posted. 
60-1.43  Access to records and site of employment 

 
 
Authority: 7 U.S.C. 136 et seq.; 15 U.S.C. 2601 et seq.; 20 U.S.C. 4011 et seq.; 33 U.S.C. 1251 et seq.; 33 U.S.C. 1401 et seq.; 42 
U.S.C. 300f et seq.; 42 U.S.C. 6901 et seq.; 42 U.S.C. 7401 et seq; 42 U.S.C. 9601 et seq.; and Executive Order 11246. 
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2 CFR Part 200 Subpart D 
– Post Federal Award 
Requirements 
 
§200.319 Competition 
  
  (a) All procurement transactions 
for the acquisition of property or 
services required under a Federal 
award must be conducted in a 
manner providing full and open 
competition consistent with the 
standards of this section and 
section 200.320.  
  (b) In order to ensure objective 
contractor performance and 
eliminate unfair competitive 
advantage, contractors that 
develop or draft specifications, 
requirements, statements of work, 
or invitations for bids or requests 
for proposals must be excluded 
from competing for such 
procurements. Some of the 
situations considered to be 
restrictive of competition include 
but are not limited to: 
    (1) Placing unreasonable 
requirements on firms in order for 
them to qualify to do business; 
    (2) Requiring unnecessary 
experience and excessive bonding; 
    (3) Noncompetitive pricing 
practices between firms or 
between affiliated companies; 
    (4) Noncompetitive contracts to 
consultants that are on retainer 
contracts; 
    (5) Organizational conflicts of 
interest; 
    (6) Specifying only a ‘‘brand 
name’’ product instead of allowing 
‘‘an equal’’ product to be offered 
and describing the performance or 
other relevant requirements of the 
procurement; and  
    (7) Any arbitrary action in the 
procurement process. 
  (c) The non-Federal entity must 
conduct procurements in a manner 
that prohibits the use of statutorily 
or administratively imposed state 
or local geographical preferences 
in the evaluation of bids or 
proposals, except in those cases 
where applicable Federal statutes 
expressly mandate or encourage 
geographic preference. Nothing in 
this section preempts state 
licensing laws. 
When contracting for architectural 
and engineering (A/E) services, 
geographic location may be a 

selection criterion provided its 
application leaves an appropriate 
number of qualified firms, given 
the nature and size of the project, 
to compete for the contract. 
  (d) The non-Federal entity must 
have written procedures for 
procurement transactions. These 
procedures must ensure that all 
solicitations: 
    (1) Incorporate a clear and 
accurate description of the 
technical requirements for the 
material, product, or service to be 
procured. Such description must 
not, in competitive procurements, 
contain features which unduly 
restrict competition. The 
description may include a 
statement of the qualitative nature 
of the material, product or service 
to be procured and, when 
necessary, must set forth those 
minimum essential characteristics 
and standards to which it must 
conform if it is to satisfy its 
intended use. Detailed product 
specifications should be avoided if 
at all possible. When it is 
impractical or uneconomical to 
make a clear and accurate 
description of the technical 
requirements, a ‘‘brand name or 
equivalent’’ description may be 
used as a means to define the 
performance or other salient 
requirements of procurement. The 
specific features of the named 
brand which must be met by offers 
must be clearly stated; and  
    (2) Identify all requirements 
which the offerors must fulfill and 
all other factors to be used in 
evaluating bids or proposals. 
  (e) The non-Federal entity must 
ensure that all prequalified lists of 
persons, firms, or products which 
are used in acquiring goods and 
services are current and include 
enough qualified sources to ensure 
maximum open and free 
competition. Also, the non-Federal 
entity must not preclude potential 
bidders from qualifying during the 
solicitation period. 
  (f) Noncompetitive procurements 
can only be awarded in accordance 
with section 200.320(c). 
 
§200.320 Methods of 
procurement to be followed  
 
The non-Federal entity must have 
and use documented procurement 

procedures, consistent with the 
standards of this section and 
subsection 200.317, 200.318, and 
200.319 for any of the following 
methods of procurement. 
  (a) Informal procurement 
methods. When the value of the 
procurement for property or 
services under a Federal award 
does not exceed the simplified 
acquisition threshold (SAT), as 
defined in § 200.1, or a lower 
threshold established by a non-
Federal entity, formal procurement 
methods are not required. The non-
Federal entity may use informal 
procurement methods to expedite 
the completion of its transactions 
and minimize the associated 
administrative burden and cost. 
The informal methods used for 
procurement of property or 
services at or below the SAT 
include:  

(1) Micro-purchases -  
(i) Distribution. The 

acquisition of supplies or 
services, the aggregate dollar 
amount of which does not 
exceed the micro-purchase 
threshold (See the definition of 
micro-purchase in § 200.1). To 
the maximum extent practicable, 
the non-Federal entity should 
distribute micro-purchases 
equitably among qualified 
suppliers.  
(ii) Micro-purchase awards. 

Micro-purchases may be 
awarded without soliciting 
competitive price or rate 
quotations if the non-Federal 
entity considers the price to be 
reasonable based on research, 
experience, purchase history or 
other information and 
documents it files accordingly. 
Purchase cards can be used for 
micro-purchases if procedures 
are documented and approved 
by the non-Federal entity.  
(iii) Micro-purchase 

thresholds. The non-Federal 
entity is responsible for 
determining and documenting an 
appropriate micro-purchase 
threshold based on internal 

https://www.ecfr.gov/current/title-2/section-200.1
https://www.ecfr.gov/current/title-2/section-200.1
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controls, an evaluation of risk, 
and its documented procurement 
procedures. The micro-purchase 
threshold used by the non-
Federal entity must be 
authorized or not prohibited 
under State, local, or tribal laws 
or regulations. Non-Federal 
entities may establish a 
threshold higher than the Federal 
threshold established in the 
Federal Acquisition Regulations 
(FAR) in accordance with 
paragraphs (a)(1)(iv) and (v) of 
this section.  
(iv) Non-Federal entity 

increase to the micro-purchase 
threshold up to $50,000. Non-
Federal entities may establish a 
threshold higher than the micro-
purchase threshold identified in 
the FAR in accordance with the 
requirements of this section. The 
non-Federal entity may self-
certify a threshold up to $50,000 
on an annual basis and must 
maintain documentation to be 
made available to the Federal 
awarding agency and auditors in 
accordance with § 200.334. The 
self-certification must include a 
justification, clear identification 
of the threshold, and supporting 
documentation of any of the 
following:  

(A) A qualification as a low-
risk auditee, in accordance 
with the criteria in § 200.520 
for the most recent audit;  
(B) An annual internal 

institutional risk assessment to 
identify, mitigate, and manage 
financial risks; or,  
(C) For public institutions, a 

higher threshold consistent 
with State law.  

(v) Non-Federal entity 
increase to the micro-purchase 
threshold over $50,000. Micro-
purchase thresholds higher than 
$50,000 must be approved by 
the cognizant agency for indirect 
costs. The non-federal entity 
must submit a request with the 
requirements included in 
paragraph (a)(1)(iv) of this 

section. The increased threshold 
is valid until there is a change in 
status in which the justification 
was approved.  
(2) Small purchases -  
(i) Small purchase procedures. 

The acquisition of property or 
services, the aggregate dollar 
amount of which is higher than 
the micro-purchase threshold but 
does not exceed the simplified 
acquisition threshold. If small 
purchase procedures are used, 
price or rate quotations must be 
obtained from an adequate 
number of qualified sources as 
determined appropriate by the 
non-Federal entity.  
(ii) Simplified acquisition 

thresholds. The non-Federal 
entity is responsible for 
determining an appropriate 
simplified acquisition threshold 
based on internal controls, an 
evaluation of risk and its 
documented procurement 
procedures which must not 
exceed the threshold established 
in the FAR. When applicable, a 
lower simplified acquisition 
threshold used by the non-
Federal entity must be 
authorized or not prohibited 
under State, local, or tribal laws 
or regulations.  

 
   
  (b) Formal procurement 
methods. When the value of the 
procurement for property or 
services under a Federal financial 
assistance award exceeds the SAT, 
or a lower threshold established by 
a non-Federal entity, formal 
procurement methods are required. 
Formal procurement methods 
require following documented 
procedures. Formal procurement 
methods also require public 
advertising unless a non-
competitive procurement can be 
used in accordance with § 200.319 
or paragraph (c) of this section. 
The following formal methods of 
procurement are used for 
procurement of property or 

services above the simplified 
acquisition threshold or a value 
below the simplified acquisition 
threshold the non-Federal entity 
determines to be appropriate:  

(1) Sealed bids. A procurement 
method in which bids are publicly 
solicited and a firm fixed-price 
contract (lump sum or unit price) 
is awarded to the responsible 
bidder whose bid, conforming 
with all the material terms and 
conditions of the invitation for 
bids, is the lowest in price. The 
sealed bids method is the 
preferred method for procuring 
construction, if the following 
conditions apply 

    (i) In order for sealed bidding to 
be feasible, the following 
conditions should be present: 
    (A) A complete, adequate, and 
realistic specification or purchase 
description is available; 
    (B) Two or more responsible 
bidders are willing and able to 
compete effectively for the 
business; and 
    (C) The procurement lends itself 
to a firm fixed price contract and 
the selection of the successful 
bidder can be made principally on 
the basis of price. 
    (ii) If sealed bids are used, the 
following requirements apply: 
    (A) Bids must be solicited from 
an adequate number of qualified 
sources, providing them sufficient 
response time prior to the date set 
for opening the bids, for local 
governments, the invitation for 
bids must be publicly advertised; 
    (B) The invitation for bids, 
which will include any 
specifications and pertinent 
attachments, must define the items 
or services in order for the bidder 
to properly respond; 
    (C) All bids will be opened at 
the time and place prescribed in 
the invitation for bids, for local 
governments, the bids must be 
opened publicly; 
    (D) A firm fixed price contract 
award will be made in writing to 
the lowest responsive and 
responsible bidder. 
Where specified in bidding 
documents, factors such as 
discounts, transportation cost, and 
life cycle costs must be considered 
in determining which bid is lowest. 
Payment discounts will only be 
used to determine the low bid 

https://www.ecfr.gov/current/title-2/section-200.320#p-200.320(a)(1)(iv)
https://www.ecfr.gov/current/title-2/section-200.320#p-200.320(a)(1)(v)
https://www.ecfr.gov/current/title-2/section-200.334
https://www.ecfr.gov/current/title-2/section-200.520
https://www.ecfr.gov/current/title-2/section-200.320#p-200.320(a)(1)(iv)
https://www.ecfr.gov/current/title-2/section-200.319
https://www.ecfr.gov/current/title-2/section-200.320#p-200.320(c)
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when prior experience indicates 
that such discounts are usually 
taken advantage of; and 
    (E) Any or all bids may be 
rejected if there is a sound 
documented reason. 
(2) Proposals. A procurement 
method in which either a fixed 
price or cost reimbursement type 
contract is awarded. Proposals are 
generally used when conditions are 
not appropriate for the use of 
sealed bids. They are awarded in 
accordance with the following 
requirements: 
    (i) Requests for proposals must 
be publicized and identify all 
evaluation factors and their 
relative importance. 
Proposals must be solicited from 
an adequate number of qualified 
offerors. Any response to 
publicized requests for proposals 
must be considered to the 
maximum extent practical; 
     
    (ii) The non-Federal entity must 
have a written method for 
conducting technical evaluations 
of the proposals received and 
making selections; 
    (iii) Contracts must be awarded 
to the responsible offeror whose 
proposal is most advantageous to 
the non-Federal entity, with price 
and other factors considered; and 
    (iv) The non-Federal entity may 
use competitive proposal 
procedures for qualifications-based 
procurement of 
architectural/engineering (A/E) 
professional services whereby 
offeror’s qualifications are 
evaluated and the most qualified 
offeror is selected, subject to 
negotiation of fair and reasonable 
compensation. The method, where 
price is not used as a selection 
factor, can only be used in 
procurement of A/E professional 
services. It cannot be used to 
purchase other types of services 
though A/E firms that are a 
potential source to perform the 
proposed effort. 
  (c) Noncompetitive 
Procurement. There are specific 
circumstances in which 
noncompetitive procurement can 
be used. Noncompetitive 
procurement can only be awarded 
if one or more of the following 
circumstances apply: 

    (1) The acquisition of property 
or services, the aggregate dollar 
amount of which does not exceed 
the micro-purchase threshold (see 
paragraph (a)(1) of this section); 
    (2) The item is available only 
from a single source; 
    (3) The public exigency or 
emergency for the requirement 
will not permit a delay resulting 
from publicizing a competitive 
solicitation; 
    (4) The Federal awarding 
agency or pass-through entity 
expressly authorizes 
noncompetitive procurement in 
response to a written request from 
the non-Federal entity; or 
    (5) After solicitation of a 
number of sources, competition is 
determined inadequate. 
 
§200.326 Bonding 
requirements 
 
For construction or facility 
improvement contracts or 
subcontracts exceeding the 
Simplified Acquisition Threshold, 
the Federal awarding agency or 
pass-through entity may accept the 
bonding policy and requirements 
of the non-Federal entity provided 
that the Federal awarding agency 
or pass-through entity has made a 
determination that the Federal 
interest is adequately protected. If 
such a determination has not been 
made, the minimum requirements 
must be as follows: 
  (a) A bid guarantee from each 
bidder equivalent to five percent of 
the bid price. The ‘‘bid guarantee’’ 
must consist of a firm commitment 
such as a bid bond, certified check, 
or other negotiable instrument 
accompanying a bid as assurance 
that the bidder will, upon 
acceptance of the bid, execute such 
contractual documents as may be 
required within the time specified. 
  (b) A performance bond on the 
part of the contractor for 100 
percent of the contract price. A 
‘‘performance bond’’ is one 
executed in connection with a 
contract to secure fulfillment of all 
the contractor’s obligations under 
such contract. 
  (c) A payment bond on the part of 
the contractor for 100 percent of 
the contract price. A ‘‘payment 
bond’’ is one executed in 
connection with a contract to 

assure payment as required by law 
of all persons supplying labor and 
material in the execution of the 
work provided for in the contract. 
 
 
Title 40 Part 33 Subpart 
C—Good Faith Efforts 
 
§ 33.102 When do the 
requirements of this part 
apply? 
 
    The requirements of this part 
apply to procurement under EPA 
financial assistance agreements 
performed entirely within the 
United States, whether by a 
recipient or its prime contractor, 
for construction, equipment, 
services and supplies. 
 
§ 33.106 What assurances 
must EPA financial assistance 
recipients obtain from 
their contractors? 
 
    The recipient must ensure that 
each procurement contract it 
awards contains the term and 
condition specified in Appendix A 
to this part concerning compliance 
with the requirements of this part. 
 
§ 33.206 Is there a list of 
certified MBEs and WBEs? 
 
    EPA OSDBU will maintain a 
list of certified MBEs and WBEs 
on EPA OSDBU’s Home Page on 
the Internet.  Any interested person 
may also obtain a copy of the list 
from EPA OSDBU. 
 
§ 33.301 What does this 
subpart require? 
 
    A recipient, including one 
exempted from applying the fair 
share objective requirements by § 
33.411, is required to make the 
following good faith efforts 
whenever procuring construction, 
equipment, services and supplies 
under an EPA financial assistance 
agreement, even if it has achieved 
its fair share objectives under 
subpart D of this part: 
    (a) Ensure DBEs are made 
aware of contracting opportunities 
to the fullest extent practicable 
through outreach and recruitment 
activities. For Indian Tribal, State 
and Local and Government 



 

 

19 

 

recipients, this will include placing 
DBEs on solicitation lists and 
soliciting them whenever they are 
potential sources. 
    (b) Make information on 
forthcoming opportunities 
available to DBEs and arrange 
time frames for contracts and 
establish delivery schedules, where 
the requirements permit, in a way 
that encourages and facilitates 
participation by DBEs in the 
competitive process.  This 
includes, whenever possible, 
posting solicitations for bids or 
proposals for a minimum of 30 
calendar days before the bid or 
proposal closing date. 
    (c) Consider in the contracting 
process whether firms competing 
for large contracts could 
subcontract with DBEs.  For 
Indian Tribal, State and local 
Government recipients, this will 
include dividing total requirements 
when economically feasible into 
smaller tasks or quantities to 
permit maximum participation by 
DBEs in the competitive process. 
    (d) Encourage contracting with 
a consortium of DBEs when a 
contract is too large for one of 
these firms to handle individually. 
    (e) Use the services and 
assistance of the SBA and the 
Minority Business Development 
Agency of the Department of 
Commerce. 
    (f) If the prime contractor 
awards subcontracts, require the 
prime contractor to take the steps 
in paragraphs (a) through (e) of 
this section. 
 
§ 33.302 Are there any 
additional contract 
administration requirements? 
 
    (a) A recipient must require its 
prime contractor to pay its 
subcontractor for satisfactory 
performance no more than 30 days 
from the prime contractor’s receipt 
of payment from the recipient. 
    (b) A recipient must be notified 
in writing by its prime contractor 
prior to any termination of a DBE 
subcontractor for convenience by 
the prime contractor. 
    (c) If a DBE subcontractor fails 
to complete work under the 
subcontract for any reason, the 
recipient must require the prime 
contractor to employ the six good 

faith efforts described in § 33.301 
if soliciting a replacement 
subcontractor. 
    (d) A recipient must require its 
prime contractor to employ the six 
good faith efforts described in § 
33.301 even if the prime contractor 
has achieved its fair share 
objectives under subpart D of this 
part. 
 
§ 33.410 Can a recipient be 
penalized for failing to meet 
its fair share objectives? 
 
    A recipient cannot be penalized, 
or treated by EPA as being in 
noncompliance with this subpart, 
solely because its MBE or WBE 
participation does not meet its 
applicable fair share objective. 
However, EPA may take remedial 
action under § 33.105 for a 
recipient’s failure to comply with 
other provisions of this part, 
including, but not limited to, the 
good faith efforts requirements 
described in subpart C of this part. 
 
 
Title 40 Part 34 New 
Restrictions on Lobbying 
 
§ 34.100   Conditions on use 
of funds. 
 
    (a) No appropriated funds may 
be expended by the recipient of a 
Federal contract, grant, loan, or 
cooperative agreement to pay any 
person for influencing or 
attempting to influence an officer 
or employee of any agency, a 
Member of Congress, an officer or 
employee of Congress, or an 
employee of a Member of 
Congress in connection with any 
of the following covered Federal 
actions: the awarding of any 
Federal contract, the making of 
any Federal grant, the making of 
any Federal loan, the entering into 
of any cooperative agreement, and 
the extension, continuation, 
renewal, amendment, or 
modification of any Federal 
contract, grant, loan, or 
cooperative agreement. 
    (b) Each person who requests or 
receives from an agency a Federal 
contract, grant, loan, or 
cooperative agreement shall file 
with that agency a certification, set 
forth in appendix A, that the 

person has not made, and will not 
make, any payment prohibited by 
paragraph (a) of this section. 
 
 § 34.105   Definitions. 
 
    (l) Person means an individual, 
corporation, company, association, 
authority, firm, partnership, 
society, State, and local 
government, regardless of whether 
such entity is operated for profit or 
not for profit. This term excludes 
an Indian tribe, tribal organization, 
or any other Indian organization 
with respect to expenditures 
specifically permitted by other 
Federal law.  
    (o) Recipient includes all 
contractors, subcontractors at any 
tier, and subgrantees at any tier of 
the recipient of funds received in 
connection with a Federal contract, 
grant, loan, or cooperative 
agreement. The term excludes an 
Indian tribe, tribal organization, or 
any other Indian organization with 
respect to expenditures specifically 
permitted by other Federal law. 
 
§ 34.110   Certification and 
disclosure. 
 
    (a) Each person shall file a 
certification, and a disclosure 
form, if required, with each 
submission that initiates agency 
consideration of such person for: 
    (1) Award of a Federal contract, 
grant, or cooperative agreement 
exceeding $100,000; or 
    (2) An award of a Federal loan 
or a commitment providing for the 
United States to insure or 
guarantee a loan exceeding 
$150,000. 
    (b) Each person shall file a 
certification, and a disclosure 
form, if required, upon receipt by 
such person of: 
    (1) A Federal contract, grant, or 
cooperative agreement exceeding 
$100,000; or 
    (2) A Federal loan or a 
commitment providing for the 
United States to insure or 
guarantee a loan exceeding 
$150,000, 
Unless such person previously 
filed a certification, and a 
disclosure form, if required, under 
paragraph (a) of this section. 
    (c) Each person shall file a 
disclosure form at the end of each 
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calendar quarter in which there 
occurs any event that requires 
disclosure or that materially affects 
the accuracy of the information 
contained in any disclosure form 
previously filed by such person 
under paragraphs (a) or (b) of this 
section. An event that materially 
affects the accuracy of the 
information reported includes: 
    (1) A cumulative increase of 
$25,000 or more in the amount 
paid or expected to be paid for 
influencing or attempting to 
influence a covered Federal action; 
or 
    (2) A change in the person(s) or 
individual(s) influencing or 
attempting to influence a covered 
Federal action; or, 
    (3) A change in the officer(s), 
employee(s), or Member(s) 
contacted to influence or attempt 
to influence a covered Federal 
action. 
    (d) Any person who requests or 
receives from a person referred to 
in paragraphs (a) or (b) of this 
section: 
    (1) A subcontract exceeding 
$100,000 at any tier under a 
Federal contract; 
    (2) A subgrant, contract, or 
subcontract exceeding $100,000 at 
any tier under a Federal grant; 
    (3) A contract or subcontract 
exceeding $100,000 at any tier 
under a Federal loan exceeding 
$150,000; or, 
    (4) A contract or subcontract 
exceeding $100,000 at any tier 
under a Federal cooperative 
agreement, 
Shall file a certification, and a 
disclosure form, if required, to the 
next tier above. 
    (e) All disclosure forms, but not 
certifications, shall be forwarded 
from tier to tier until received by 
the person referred to in 
paragraphs (a) or (b) of this 
section. That person shall forward 
all disclosure forms to the agency. 
 
Title 41 Part 60-1 - 
Obligations of Contractors 
and Subcontractors 
§60-1.7 Reports and other 
required information. 
 
    (a) Requirements for prime 
contractors and subcontractors. 

    (1) Each prime contractor and 
subcontractor shall file annually, 
on or before the September 30, 
complete and accurate reports on 
Standard Form 100 (EEO-1) 
promulgated jointly by the Office 
of Federal Contract Compliance 
Programs, the Equal Employment 
Opportunity Commission and 
Plans for Progress or such form as 
may hereafter be promulgated in 
its place if such prime contractor 
or subcontractor (i) is not exempt 
from the provisions of these 
regulations in accordance with 
§60-1.5; (ii) has 50 or more 
employees; (iii) is a prime 
contractor or first tier 
subcontractor; and (iv) has a 
contract, subcontract or purchase 
order amounting to $50,000 or 
more or serves as a depository of 
Government funds in any amount, 
or is a financial institution which is 
an issuing and paying agent for 
U.S. savings bonds and savings 
notes: Provided, That any 
subcontractor below the first tier 
which performs construction work 
at the site of construction shall be 
required to file such a report if it 
meets requirements of paragraphs 
(a)(1) (i), (ii), and (iv) of this 
section. 
    (2) Each person required by 
§60-1.7(a)(1) to submit reports 
shall file such a report with the 
contracting or administering 
agency within 30 days after the 
award to him of a contract or 
subcontract, unless such person 
has submitted such a report within 
12 months preceding the date of 
the award. Subsequent reports 
shall be submitted annually in 
accordance with §60-1.7(a)(1), or 
at such other intervals as the 
Director may require. The Director 
may extend the time for filing any 
report. 
    (3) The Director or the 
applicant, on their own motions, 
may require a contractor to keep 
employment or other records and 
to furnish, in the form requested, 
within reasonable limits, such 
information as the Director or the 
applicant deems necessary for the 
administration of the order.  
    (4) Failure to file timely, 
complete and accurate reports as 
required constitutes 
noncompliance with the prime 
contractor's or subcontractor's 

obligations under the equal 
opportunity clause and is ground 
for the imposition by the Director, 
an applicant, prime contractor or 
subcontractor, of any sanctions as 
authorized by the order and the 
regulations in this part. 
    (b) Requirements for bidders or 
prospective contractors— 
    (2) Additional information. A 
bidder or prospective prime 
contractor or proposed 
subcontractor shall be required to 
submit such information as the 
Director requests prior to the 
award of the contract or 
subcontract. When a determination 
has been made to award the 
contract or subcontract to a 
specific contractor, such contractor 
shall be required, prior to award, 
or after the award, or both, to 
furnish such other information as 
the applicant or the Director 
requests. 
(c) Use of reports. Reports filed 
pursuant to this section shall be 
used only in connection with the 
administration of the order, the 
Civil Rights Act of 1964, or in 
furtherance of the purposes of the 
order and said Act. 
 
§60-1.8 Segregated facilities. 
 
    To comply with its obligations 
under the Order, a contractor must 
ensure that facilities provided for 
employees are provided in such a 
manner that segregation on the 
basis of race, color, religion, sex, 
sexual orientation, gender identity, 
or national origin cannot result. 
The contractor may neither require 
such segregated use by written or 
oral policies nor tolerate such use 
by employee custom. The 
contractor's obligation extends 
further to ensuring that its 
employees are not assigned to 
perform their services at any 
location, under the contractor's 
control, where the facilities are 
segregated. This obligation 
extends to all contracts containing 
the equal opportunity clause 
regardless of the amount of the 
contract. The term “facilities,” as 
used in this section, means waiting 
rooms, work areas, restaurants and 
other eating areas, time clocks, 
restrooms, wash rooms, locker 
rooms, and other storage or 
dressing areas, parking lots, 
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drinking fountains, recreation or 
entertainment areas, transportation, 
and housing provided for 
employees; Provided, That 
separate or single-user restrooms 
and necessary dressing or sleeping 
areas shall be provided to assure 
privacy between the sexes. 
 
 
§60-1.20 Compliance 

evaluations. 
 
    (e) Submission of Documents; 
Standard Affirmative Action 
Formats. Each prime contractor or 
subcontractor with 50 or more 
employees and a contract of 
$50,000 or more is required to 
develop a written affirmative 
action program for each of its 
establishments (§60-1.40). If a 
contractor fails to submit an 
affirmative action program and 
supporting documents, including 
the workforce analysis, within 30 
days of a request, the enforcement 
procedures specified in §60-
1.26(b) shall be applicable. 
Contractors may reach agreement 
with OFCCP on nationwide AAP 
formats or on frequency of 
updating statistics. 
 
§60-1.41 Solicitations or 

advertisements for 
employees. 

 
    In solicitations or 
advertisements for employees 
placed by or on behalf of a prime 
contractor or subcontractor, the 
requirements of paragraph (2) of 
the equal opportunity clause shall 
be satisfied whenever the prime 
contractor or subcontractor 
complies with any of the 
following: 
    (a) States expressly in the 
solicitations or advertising that all 
qualified applicants will receive 
consideration for employment 
without regard to race, color, 
religion, sex, sexual orientation, 
gender identity, or national origin; 
    (b) Uses display or other 
advertising, and the advertising 
includes an appropriate insignia 
prescribed by the Director. The use 
of the insignia is considered 
subject to the provisions of 18 
U.S.C. 701; 
    (c) Uses a single advertisement, 
and the advertisement is grouped 

with other advertisements under a 
caption which clearly states that all 
employers in the group assure all 
qualified applicants equal 
consideration for employment 
without regard to race, color, 
religion, sex, sexual orientation, 
gender identity, or national origin; 
    (d) Uses a single advertisement 
in which appears in clearly 
distinguishable type the phrase “an 
equal opportunity employer.” 
 
§60-1.42 Notices to be posted. 
 
    (a) Unless alternative notices are 
prescribed by the Deputy Assistant 
Secretary, the notices which 
contractors are required to post by 
paragraphs (1) and (3) of the equal 
opportunity clause in §60-1.4 will 
contain the following language and 
be provided by the contracting or 
administering agencies:  

EQUAL EMPLOYMENT 
OPPORTUNITY IS THE LAW—

DISCRIMINATION IS 
PROHIBITED BY THE CIVIL 

RIGHTS ACT OF 1964 AND BY 
EXECUTIVE ORDER NO. 11246 
Title VII of the Civil Rights Act of 

1964—Administered by: 
THE EQUAL EMPLOYMENT 

OPPORTUNITY COMMISSION 
Prohibits discrimination because of 

Race, Color, Religion, Sex, or 
National Origin by Employers 
with 15 or more employees, by 

Labor Organizations, by 
Employment Agencies, and by 

Apprenticeship or Training 
Programs 

ANY PERSON 
Who believes he or she has been 

discriminated against 
SHOULD CONTACT 

THE EQUAL EMPLOYMENT 
OPPORTUNITY COMMISSION 
1801 L Street NW., Washington, 

DC 20507 
Executive Order No. 11246—
Administered by: 

THE OFFICE OF FEDERAL 
CONTRACT COMPLIANCE 

PROGRAMS 
Prohibits discrimination because of 
Race, Color, Religion, Sex, Sexual 

Orientation, Gender Identity, or 
National Origin, and requires 
affirmative action to ensure 
equality of opportunity in all 

aspects of employment. 
By all Federal Government 

Contractors and Subcontractors, 

and by Contractors Performing 
Work Under a Federally Assisted 
Construction Contract, regardless 

of the number of employees in 
either case. 

ANY PERSON 
Who believes he or she has been 

discriminated against 
SHOULD CONTACT 

THE OFFICE OF FEDERAL 
CONTRACT COMPLIANCE 

PROGRAMS 
U.S. Department of Labor, 

Washington, DC 20210 
 
§60-1.43 Access to records 
and site of employment. 
 
    Each contractor shall permit 
access during normal business 
hours to its premises for the 
purpose of conducting on-site 
compliance evaluations and 
complaint investigations. Each 
contractor shall permit the 
inspecting and copying of such 
books and accounts and records, 
including computerized records, 
and other material as may be 
relevant to the matter under 
investigation and pertinent to 
compliance with the Order, and the 
rules and regulations promulgated 
pursuant thereto by the agency, or 
the Director. Information obtained 
in this manner shall be used only 
in connection with the 
administration of the Order, the 
Civil Rights Act of 1964 (as 
amended), and any other law that 
is or may be enforced in whole or 
in part by OFCCP.



 

  

Certification Regarding Lobbying 
Certification for Contracts, Grants, Loans, and Cooperative Agreements 

(Exceeding $100,000 at any tier under a Federal grant) 
 
 
The undersigned certifies, to the best of his or her knowledge and belief, that: 
 
(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any person 
for influencing or attempting to influence an officer or employee of an agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a Member of Congress in connection with the awarding of any Federal 
contract, the making of any Federal grant, the making of any Federal loan, the entering into of any cooperative 
agreement, and the extension, continuation, renewal, amendment, or modification of any Federal contract, grant, 
loan, or cooperative agreement. 
 
(2) If any funds other than Federal appropriated funds have been paid or will be paid to any person for influencing or 
attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a Member of Congress in connection with this Federal contract, grant, loan, or 
cooperative agreement, the undersigned shall complete and submit Standard Form-LLL, “Disclosure Form to Report 
Lobbying,” in accordance with its instructions. 
 
(3) The undersigned shall require that the language of this certification be included in the award documents for all 
subawards at all tiers (including subcontracts, subgrants, and contracts under grants, loans, and cooperative 
agreements) and that all subrecipients shall certify and disclose accordingly. 
 
This certification is a material representation of fact upon which reliance was placed when this transaction was made 
or entered into. Submission of this certification is a prerequisite for making or entering into this transaction imposed 
by section 1352, title 31, U.S. Code. Any person who fails to file the required certification shall be subject to a civil 
penalty of not less than $10,000 and not more than $100,000 for each such failure. 
 
 
 
 
Please check appropriate box: 
 

No nonfederal funds have been used or are planned to be used for lobbying in connection 
with this application/award/contract. 

 
Or 

Attached is Standard Form LLL, "Disclosure of Lobbying Activities," which describes the use (past or 
planned) of nonfederal funds for lobbying in connection with this application/award/ contract. 

 
 
Executed this day of __________________, 20___ 
 
By 
_________________________________   _____________________________________ 

(Type or Print Name)      (Title of Executing Official) 
 
 
__________________________________   _____________________________________ 
(Signature of Executing Official)      (Name of organization/applicant) 
 
 



 

  

CONTRACT CLAUSE 
NEW RESTRICTIONS ON LOBBYING 

 
This contract, subcontract, or subgrant is subject to Section 319 of Public Law 101-121, which added 
section 1352, regarding lobbying restrictions, to Chapter 13 of Title 31 of the United States Code. 
The new section is explained in the common rule, 15 CFR Part 28 (55 FR 6736-6748, 2/26/90). Each 
bidder/applicant/recipient of this contract subcontract, or subgrant and subrecipients are generally 
prohibited from using Federal funds for lobbying the Executive or Legislative Branches of the 
Federal Government in connection with this Award. 
 
Contract Clause Threshold 
 
This Contract Clause regarding lobbying must be included in each application for a subgrant and in 
each bid for a contract or subcontract exceeding $100,000 of Federal funds at any tier under the 
Federal Award.  
 
Certification and Disclosure 
 
Each applicant/recipient of a subgrant and each bidder/applicant/ recipient of a contract or 
subcontract exceeding $100,000 of Federal funds at any tier under the Federal Award must file a 
"Certification Regarding Lobbying" and, if applicable, Standard Form LLL, "Disclosure of Lobbying 
Activities," regarding the use of any nonfederal funds for lobbying. Certifications shall be retained by 
the next higher tier. All disclosure forms, however, shall be forwarded from tier to tier until received 
by the Recipient of the Federal Award (grant), who shall forward all disclosure forms to the Federal 
agency. 
 
Continuing Disclosure Requirement 
 
Each subgrantee, contractor, or subcontractor that is subject to the Certification and Disclosure 
provision of this Contract Clause is required to file a disclosure form at the end of each calendar 
quarter in which there occurs any event that requires disclosure or that materially affects the accuracy 
of the information contained in any disclosure form previously filed by such person. Disclosure 
forms shall be forwarded from tier to tier until received by the Recipient of the Federal Award (grant) 
who shall forward all disclosure forms to the Federal agency. 
 
Indian Tribes, Tribal Organizations, or Other Indian Organizations 
 
Indian tribes, tribal organizations, or any other Indian organizations, including the Alaskan Native 
organizations, are excluded from the above lobbying restrictions and reporting requirements, but only 
with respect to expenditures that are by such tribes or organizations for lobbying activities permitted 
by other Federal law. An Indian tribe or organization that is seeking an exclusion from Certification 
and Disclosure requirements must provide (preferably in an attorney's opinion) EDA with the citation 
of the provision or provisions of Federal law upon which it relies to conduct lobbying activities that 
would otherwise be subject to the prohibitions in and to the Certification and Disclosure 
requirements of Section 319 of Public Law No. 101-121. Note, also, that a non-Indian subgrantee, 
contractor, or subcontractor under an award (grant) to an Indian tribe, for example, is subject to the 
restrictions and reporting requirements. 
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