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ONLINE MEETING ETIQUETTE

The meeting is being recorded and will be posted to our website

Questions and Comments throughout the meeting:
All attendees will control their own mute function but could be muted by the facilitator due to
background noise
Task Force Members — can comment at any time
Non-Task Force Members - please use the chat box to request to talk

Attendance

Non-Task Force Member — please use the chat box at this time to register your name, organization
and email to “sign in”
Task Force Members - roll call (will also use this for voting)
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ROLE OF TASK FORCE

Advise DOEE on creation of an implementation plan for the Building Energy
Performance Program;

Recommend amendments to proposed regulations issued by DOEE;

Recommend complementary programs or policies.

If topic needs in-depth discussion, anyone can suggest moving to a sub-committee
This is an open meeting - everyone is allowed to participate
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BEPS PROGRAM TIMELINE

« The BEPS Compliance Regulations are now with EOM for review

 Update Benchmarking Regulations have been published as final

« DOEE is reviewing public comments on the BEPS Compliance and Enforcement
Guidebook.

 BEPS Cost/Benefit Study broken down into 2 parts. DOEE is working to combine both parts
and publish them together.

« BEPS Establishment Regulations effective January 1, 2021. Final rulemaking posted in the
DC Reqister on April 30, 2021.

« Building Energy Performance disclosure with columns on whether buildings meet the
BEPS. Variance form now available.

@DOEE_DC #BEPSDC '


https://www.dcregs.dc.gov/Common/DCMR/SectionList.aspx?SectionNumber=20-3511
https://www.dcregs.dc.gov/Common/NoticeDetail.aspx?NoticeId=N107118
https://doee.dc.gov/node/572252
https://doee.dc.gov/node/1538821
https://doee.dc.gov/service/beps




NEW CONSTRUCTION

« DOEE has been told by the Office of the Attorney General that all buildings that existed
(had a C of O) before Jan 1, 2021 are subject to BEPS.

 Because the building has no documented past performance, it must demonstrate that it
meets the BEPS in the first cycle.

« DOEE is of the understanding that these buildings are subject to stricter energy codes
and are more likely to meet the BEPS when they start to benchmark and therefore
should be able to take the standard target pathway.

* For buildings not eligible we have created the ACP option laid out that allows these buildings to take the
standard target pathway regardless of their property type.

 DOEE analysis shows that there are very few of these buildings and the vast majority will
meet the BEPS based on the available benchmarking data from recently constructed
buildings.
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https://doee.dc.gov/service/beps

NEW CONSTRUCTION - EXAMPLE

Building has lower consumption
due to lower vacancy — complies
by demonstrating an EUI that
meets performance/STD pathway

Building demonstrates that it
meets the BEPS and complies
through ST/AC Pathway

Building requests baseline Building requests delay of
adjustment to accurately reflect compliance to make
current occupancy pattern that improvements/shut off
enables it to fairly comply with equipment/wait till it’s fully

performance/STD pathway occupied
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https://doee.dc.gov/service/beps

VACANT PROPERTIES

« DOEE has been told by the Office of the Attorney General that only buildings that no
longer exist (aka demolished) may be exempted from the BEPS requirements, so we are
not able to exempt vacant or mostly unoccupied properties in any way.

 The Draft guidebook lays out a way by which buildings can request a baseline
adjustment for being unoccupied.

« DOEE is also of the understanding that most vacant properties will have low energy
consumption meaning they will likely meet the performance pathway requirements or
the standard target pathway.

* Buildings that do not may request a baseline adjustment to account for uncontrollable loads or pay the
alternative compliance penalty since they have not shut down properly.

« DOEE feels that this is an adequate solution give the constraints but is open to other
options if the Task Force has recommendations.

@DOEE_DC #BEPSDC '


https://doee.dc.gov/service/beps

VACANT BUILDING - EXAMPLE

' Buildine has lower consumption Building requests baseline Building requests delay of
Adjusted to Current Year — EUI due t Ig P i adjustment to accurately reflect compliance to make
accounts for vacancy changes ue tofower vacancy = complies current occupancy pattern that improvements/shut off

by demonstrating an EUI that bles it to fairl v with . it till it’s full
EHE PR TE TS e enables it to fairly comply wit equipment/wait till it’s fully
performance/STD pathway occupied
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https://doee.dc.gov/service/beps

DEMOLITION

« DOEE has been told by the Office of the Attorney General that only buildings that no
longer exist (aka demolished) may be exempted.

 Buildings that are pending demolition may receive a delay of compliance up to three
years until they are demolished.

o After a building is demolished DOEE can exempt the building.

 The second proposed rulemaking and draft guidebook set the level of demolish at
“completely demolished” meaning effectively the building has been razed

« DOEE has removed the word “completely” from the rules to enable a broader
interpretation of demolition and is planning to make updates to the Guidebook to
provide further clarification.

@DOEE_DC #BEPSDC '


https://doee.dc.gov/service/beps




APPEALS

« The Task Force has submitted public comment requesting DOEE to establish an appeals process for
all BEPS approvals.

« The proposed rules rely on existing, long-standing mechanisms to resolve disputes between DOEE
and the regulated community

« A Helpdesk and staff respond to questions/issues as they arise

 Notices of Violation are a low burden, low-cost way to notify violators that there is a problem

Example: The use of Notices of Violation in the benchmarking program resultin .....

 Enforcement notices provide a formal internal appeals process that has been used for years to
resolve violations at the agency level

* Violations not resolved at the Enforcement Notice stage are filed with the Office of Administrative
Hearings (OAH), an independent third-party tribunal established to adjudicate appeals of District
agency actions

« DOEE does not have the authority to delegate adjudication of appeals to a third party other than
OAH

@DOEE_DC #BEPSDC '


https://doee.dc.gov/service/beps

SPECIFIC APPEAL OPTIONS

 Option 1: Building owners should always reach out to DOEE for assistance if there is a known issue
« This can happen at any point during the BEPS Compliance Cycle

« DOEE can determine a building is not covered, provide connections to resources for assistance, and
approve extensions or delays in compliance if criteria are met

 Option 2: If a requirement is not met, DOEE will pursue enforcement which can be resolved by DOEE

* Notice of Violation - this is a formal written warning that a requirement was not met. Building owners can
explain the situation to DOEE and may receive additional time to address issues.

 Enforcement Notice - this is a DOEE-issued fine/penalty that the building owner can resolve directly with
DOEE. The building owner can pay the fine/penalty or explain the situation in writing and request a
reduction in the fine/penalty. If appropriate, a settlement can be reached.

« Option 3: If anissue is not resolved with DOEE, a Notice of Infraction can be appealed to a neutral third party
* Notice of Infraction - this is a DOEE-issued fine/penalty for any unresolved violation. Building owners will
have the option to admit (pay the fine), admit with explanation (explain the circumstances to the court in

writing), or deny the violation and request a hearing at the Office of Administrative Hearings. A judge will
issue consider the written explanation or the evidence presented at the hearing and issue an order.
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https://doee.dc.gov/service/beps

POINTS OF APPEAL UNDER THE PROPOSED BEPS RULES

 Enforcement related to BEPS implementation steps

e 3519.2 - Failure to select a pathway

3519.5 - Failure to submit a Performance or Standard Target Pathway completed action report
« 3519.6 - Failure to complete any step on the Prescriptive Pathway
e 3519.8 - Failure to submit documentation for an agreed-upon ACP
e 3519.10 - Failure to submit additional documentation as required by DOEE
« 3519.11 - Submission of Incomplete or inaccurate plan, report, or documentation
 Enforcement related to delays in compliance decisions/assessment of penalties
3520 - Denial of a delay will likely result in an assessment of a penalty

o 3521 - Assessment of penalty

@DOEE_DC #BEPSDC '


https://doee.dc.gov/service/beps

APPEALS — OTHER EXAMPLES

No other jurisdiction currently implementing or is considering a BEPS program has proposed
a third party that serves in the same capacity that the Task Force is requesting.

e St. Louis has a “Building energy Improvement Board: that oversees the rulemaking process that sets and
updates performance standards; to advise, oversees implementation of the ordinance; and to administer a
process for creating alternative compliance methods for buildings unable to meet the required standards

« This is the narrow instance where they administer the alternative compliance methods for buildings unable
to meet the required standardes.

« Montgomery County (not enacted yet) calls for a “Building Performance Improvement Board” that advises on
the implementation of the BEPS policy.

« State of Colorado has a task force that provides recommendations on implementation of the program.
« New York City has an advisory board which only provides recommendations on program design
« State of Washington has no reference to any board or task force in their program

* Finally, DC’s Green Building Advisory Council has a limited scope as an advisory body that only makes
comments and recommendations to DOEE on applications for exemption from the Green Building Act and has
no enforcement authority.

@DOEE_DC #BEPSDC '
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FUTURE OF TASK FORCE - CONT.

e Last time we discussed this was on July 20, 2021

 Three options were laid out:
 Option 1: Transition to public engagement model (will happen regardless)
 Option 2: Absorption into other body
 Option 3: Ad-hoc meeting of existing body

 Consensuses was forming around a blend of options 2 and 3.

« DOEE has a preference towards option 2

@DOEE_DC #BEPSDC '


https://doee.dc.gov/service/beps

FUTURE OF TASK FORCE - CONT.

 Pending questions from last discussion:

e Could an Ad Hoc committee fall under the GBAC, with the same stakeholder seats
or representation?

« Sort of a blend of option 2 and 3?
« Ordoesit need to be an appointed committee that only meets as needed?

« Doesthe GBAC have a charge to review appeals?

@DOEE_DC #BEPSDC '


https://doee.dc.gov/service/beps

Tentative Agenda Iltems
Cost/benefit study
Public Service Commission updates — as needed

Complementary program evaluation; Pathway review session
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